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DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF MASSACHUSETTS 
In Equity 
#2812 
ATLANTIC MONTHLY COMPANY 


Ve 


POST PUBLISHING COMPANY 


In amplification of the memorandum brief, 
the following is submitted: 
The Circuit Court of Appeals in New York 
lays down the law as follows: 
*But in view of the fact that the law 
of copyright is a creature of statute, and is 
not declaratory of the common law, and that it 
confers distinct and limited rights, which did 


not exist at the common law, we are constrained 
to hold that it must be strictly construed." 


White-Smith Co. v. Apollo Co., 147 Fed. Rep. 236. 


Wheaton v. Peters, 8 Pet. at p. 663, 
‘ As to the strict rule the Courts have applied cf. 
own Feature Co. v. Lev 202 Fed. Rep. 805 at 806. 
There has been no more learned copyright lawyer 
than Judge Townsend and any of his luminous opinions may 
be read with profit. 
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The copyright acts are intended to protect 


authors not publishers. 


Weil on Copyright, p. 47, quoting House Rep. 


2323, 60th Cong., 8nd Sess. 
There appears to be so little difference 


between the parties on the facts that the questions 
for the Court are very largely questions of law in the 
interpretation of the U. S. Copyright Act. 

Of the various questions of law involved there 
are two of major importance: 

I. Did the plaintiff have such a transfer 
by Gov. Smith as to entitle it to register it for copy- 
Tight and to bring this suit? 

II. If there was a proper transfer, did the 
Plaintiff make such a publication as is required by the 
copyright law? 

As to the first: 

The U. 8. Constitution, Art. 1, §8, gives 
protection to the "author." The statute (§8) extends 
Pt ith the "proprietor." 

The plaintiff is not the "author." Neither 


is it the "proprietor." At most it is a licensee and, 





as such, has no right or power to copyright. 


9 Cyc. 934. 
‘This subject was early discussed by this Court. 
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In Parton v. Prang, 3 Cliff. 537, this Court speaking 
through Mr. Justice Clifford, then on Circuit, said: 


“Beyond doubt, the right of first publication 
is vested in the author; but he may sell and 
assign the entire property to another, and if he 
does so his assignee takes the entire property," 
(p. 550) 


and earlier in the opinion: 


"if the sale was an absolute and unconditional 

one, and the article was absolutely and 
unconditionally delivered to the purchaser, the 

whole property in the manuscript or picture passes 

to the purchaser, including the right of publication.*® 
(p. 550). 5 


In a later case, Pierce etc. Co. v. Werckmeister, 
73 Fed. Rep. 54, Colt, J., speaking for the Circuit Court 
of Appeals, says: 


"Copyright, under the statute, is the exclusive 
right to publish a literary or artistic work. ** 
In the case of a book, map, engraving or photograph 
it is commonly published in multiple form." (p. 56) 


Of. also Hoar, J. in Keene v. Kimball, 16 Gray at p. 549. 


In Werckmeister v. Springer Co., 63 Fed. Rep. 808, 
Townsend, J. gives his definition: 


"By ‘proprietor' in this statute, is intended 
the person who not only obtains the right to physical 
possession of the painting, but the common law rights 
of publication or preventing publication which belong 
to the author." 


"The word ‘proprietor’ in the fourth section 
must practically have the same meaning as ‘legal 
assigns' in the first section and was designed to 
give to the legal assignee of any author or authors the 
Tight to take out a copyright in his own name.*® 


Mifflin v. White, 190 U. 8S. 260 at 262. 


With these general statements we come to the 


(4) 


decisions in specific cases on specific facts. The 
facts here are that Gov. Smith intended the widest 
possible circulation of his reply. He yielded to Mr. 
Sedgwick the right to simultaneous publication in the 





Atlantic with every newspaper in the country - and that 
was all. The correspondence, we say, created a license 
only and did not amount to such an assignment as to 
constitute the plaintiff a proprietor. 

There are two leading cases: 

In Public Ledger Co. v. Post etc. Co., 894 Fed. 
Rep. 430, 0.0.A., Ambassador Gerard agreed with Mr. Ourtis 
for serial publication of his book in The Ledger. The 
Ledger "copyrighted" and sued the defendant for infringe- 
ment. The bill was dismissed because the Ledger had no 
authority to copyright. Judge Sanborn cites several 
specific cases in support, which please see as to the facts. 

In Public Ledger v. New York Times, 275 Fed. 
Rep. 562, the plaintiff had a contract with the London 
Times for certain articles which it endeavored to copy— 
right. The bill was dismissed on the ground that the 
contract gave no authority to copyright and was not so 


intended. This decision was affirmed on appeal, 279 Fed. 





747 and certiorari was denied in 258 U. 8. 637. 





In a late case, Witmark v. Pastime, 300 Fed. 


Rep. 470, the Court says: 
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"But the better view is that such limited 
grants operate as licenses, and not as technical 
assignments .* 

The distinction between an assignee and a 

licensee and the inability of the latter to sue for 


infringement is settled in patent law. 


Waterman v. Mackenzie, 138 U. 8. 252, 255. 
Pope Mfg. Co. v. Gormully, 144 U. 8. 248, 


and a license under the copyright law has been said to 
be analogous to one under the patent law. 


Goldwyn v. Howells, 282 Fed. Rep. 9, ©.C.A. 


"Less than. assignment of the entire copy- 
right cannot carry the causes of action (if the 
right is invaded) which the act accords to the 
author or assignee,” Mayer, J. in 


New Fiction Pub. Co. v. Star Co., 220 Fed. Rep. 994. 
The right of anyone but the author to secure 
copyright is “derivative and secondary" and such a one 


“must therefore show that he is the grantee of the author's 


rights.® 
Saake v. Lederer, 174 Fed. Rep. 135, 0.C.A. 
Yuengling v. Schile, 12 Fed. Rep. 97, per Addison 
Brown, J. 


One of the qualities of absolute ownership in a 
work is that the author or proprietor has the right to 
withhold it from publication if he so desire. The Atlantic 
could not do that. Under the correspondence it was bound 


to publish. 
Fraser v. Yack, 116 Fed. Rep. 285, 288, 0.C.A. 
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"The distinction between an assignment 
and a license is that by the former the 
ownership of the copyright is vested in the 
assignee while by the latter the licensee 
acquires the privilege of publishing but 
no proprietary rights in the copyright." 


Am. Press Assn. v. Daily etc. Co., 120 Fed. 
Rep. 766, 768, C.C.A. 

The rule is the same in England. 
Lucas v. Cooke, 13 Oh. Div. 878, Fry, Js 


In re Jude's Musical Comps., 1907, 1 Ch. 651, OA. 
Whether the arrangement between Gov. Smith and 


the plaintiff amounted to such an assignment as warranted 
the claimed copyright is tested by the answer to the 
inquiry whether the plaintiff had the right to prevent 
publication by Gov. Smith. This is the test laid down 
by the Court of Appeals in New York in 

Palmer v. De Witt, 47 N. Y. 532. 

If it should be claimed that the plaintiff is 
a trustee of the copyright for Gov. Smith, it is to be 
noted that Gov. Smith in his deposition makes no such 
claim and the bill is not framed on that basis. It makes 
a personal claim for damages to the plaintiff itself. 
The bill therefore has no standing upon that ground. 


Mifflin v. Dutton, 112 Fed. Rep. 1004, 
per Putnam, J. 


Cf. Harms v. Stern, 329 Fed. Rep. 42. 
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In this last named case it is pointed 
out that an agreement to convey an article not 
then written can not operate to convey the title 
to the article when written. In the present case 
the arrangement with the plaintiff, whatever its 
legal effect, was before the article was written. 
The jurisdiction of the Court depends 
wholly on the statute and the burden is on the 
plaintiff to establish it. 
| Danks _v. Gordon, 872 Fed. Rep. 821, 0.C.A. 
There is one situation in which a licensee 
may perhaps sue if all he seeks is an injunction, if 
he may be said to be a "party aggrieved," (see section 36) 
but the remedy under this section is limited to an injunction 
and does not extend further. This action was allowed to 


an equitable owner. 


Brown Music Co. v. Fowler, 3890 Fed. Rep.' 7523's 
Bisel v. Lardner, 1 Fed. (2nd) 436. 


These cases indicate, however, that the Plaintiff 
must have a greater interest than that of a mere licensee. 
In any event the author should be joined as a 


party plaintiff. 


Birdsall v. Shaliol, 112 U. S. 485. 
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PUBLICATION. 

The second point raises the question whether 
there was such a publication by the plaintiff as will 
support a copyright. We say there was not. 

Publication is the foundation stone of copy- 
right (section 9 of the act). 

Publication of the pamphlet is claimed on 
April 8. By an amendment to the bill a new copyright 
of the magazine is set up by publication on April 16. 
We say there was no publication in either case before 
registration (see §12). 

The question here is what constitutes 
publication. 

While the act does not define publication, it 
does define "date of publication" as the date 

“when copies of the first authorized edition 

were placed on sale, sold or publicly distributed 

by the proprietor of the ape TIS eae ¢ 1.) Da 
Cf. also the interpretation by the copyright office in 
rules 25, 34 and 39 (cf. rule 3). The English and 
Canadian copyright acts define publication as "the issue 
of copies to the public.*® This merely states the common 
law. 

The Supreme Court quotes with approval the 
definition in Slater: 

"It is a fundamental rule that to con- 


stitute publication there must be such a 
dissemination of the work among the public 
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as to justify the belief that it took place 
with the intention of rendering such work 
common property .*® 


Am. Tobacco Oo. v. Werckmeister, 3207 U. 


Am. Tobacco Qo. v. Werckmeister, 207 U. S. at 399. 


Judge Putnam in Ladd v. Oxnard, 75 Fed. Rep. 
at 730, quotes Coppinger to the same effect. 


Judge Colt in Pierce etc. Co. v. Werckmeister, 
72 Fed. Rep. 54, says: 


"It is the published book, or the book 
which is made public by offering for sale or 
otherwise, which must contain the notice. A 
book is published in multiple form." 


Judge Hoar in Keene v. Kimball, 16 Gray at p. 550, 


says: 


"An unqualified publication, such as is made 


by printing and offering copies for sale, dedicates 
the contents to the public, except so far as pro- 


tection is continued by the statutes of copyright." 


Judge Townsend says in Werckmeister v. Am. 


itho. Co., 134 Fed. Pol at - 3043 





“Publication of a subject of copyright is 


effected by its communication or dedication to 
the public." 


Judge Shipman in Falk v. Gast Litho. Go. 


Sn eens 


54 Fed. Rep. (0.0.A.) at p. 893, says: 


 *The statutes refer to a published 
edition, which is an edition offered to 


the public for sale or circulation." 
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then publication occurred." 
In D'Qle v. Kansas City Star, 94 Fed. Rep. 
840, the Court says of publication: 
"In copyright it is the act of making 


public a book; that is offering or communicating 
it to the public by sale or distribution of 


copies." 
In Crowe v. Aiken, 2 Biss. 208, Judge Drummond 
says (p. 211): 

"I¢ is:conceded that it would be lost by 
any general publication of the play by the 
proprietor which could be regarded as a dedication 
to the public." 

So also Grigsby v. Breckinridge, 2 Bush (Ky .) 

at p. 488, where the Court says: 

“Publication by the author is circulation 
before the public eye by printing or multiplied 
copies in writing. 

So the New York Court in Palmer v. De Witt, 

47 N. Y. 532, where it is said: 

: "An unqualified publication by printing 
and offering for sale is such a dedication" 
(to the public).(p. 543) 

To the same effect see: 

Drone on Copyright, p. 291. 

Weil on Copyright « 157 401). 


The reason for this is obvious. Congress 


offers the protection of the law to the author in con- 
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This has been so held as to patents. 


Grant v. Raymond, 6 Pet. 218, per Marshall, C. J. 
Kendall v. Windsor, 31 How. 322 

and the same reasoning has been applied to copyrights. 
Carns v. Keefe, 242 Fed. Rep. 745. 
Wheaton v. Peters, 8 Pet. at p. 657. 
Baunctaultv. Hart, Fed. Cas. No. 1692. 


Now what does the plaintiff claim constituted 
its publication? As to the pamphlet, a clerk went through 
the form of selling the plaintiff's treasurer one copy for 
ten cents, which was entered on his books. This copy he 
took home and read to his family and counsel. In addition 
it mailed two copies to the Library of Congress. 
The sale to the treasurer was evidently not 
intended as a "general", but rather a restricted or 
"Limited", publication and so does not satisfy the 
statute. 
exrckmeister v. Am. Litho. Co., 134 Fed. Rep. 321 3325, 
where Townsend, J. says; 
"The distinction is in the limit of ciroulation. 
If limited to friends and acquaintances, it would not 
be a publication, but if general and not so limited, 
it would be." 
So far as the deposit of copies being a publication, 
any such doctrine rests on a remark of Judge L. Hand in 


Stern v. Remick, 175 Fed. Rep. 282, but in a later case he 


< ‘4 * * ry 
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expressed his doubt as to the soundness of that 
statement and pointed out that the decision in the 
earlier case rested on an unrestricted sale of a 
copy to a music dealer. 


Mittenthal v. Berlin, 291 Fed. Rep. 714. 


The Court clearly misunderstood the reason 
for such deposit. In Wheaton v. Peters, 8 Pet. at p. 665, 
the Court suggests that the deposit of the book “may be 
important to identify it at any future period." In 


No-Leak-O & Co. v. Norris, 277 Fed. Rep. 951, the Court 


regards it of no importance that the deposit was made 
before publication. 

Publication did not become the corner-stone 
of copyright until 1909. Before that copyright depended 
on compliance with certain formalities, one of which was 


a deposit of copies either before publication (Act of 





1790, §3) or “within three months from the publication" 
(Act of 1831, §4) or "within ten days from the publication" 
(Act of 1870, §90) or "not later than the day of 
publication" (Act of 1891, §4956). 
| In case of books published abroad "within thirty 
days after the publication of such book in a foreign 
country" (Act of 1905, §4952). 
See also the Louisiana Purchase Exposition 
Act of 1904, §6. 
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The Act of 1790 provided not only for a 
deposit in the office of the clerk of the District 
Court, but also (§4) called for a deposit of a copy 
with "the Secretary of State to be preserved in his 
officd within six months after the publishing thereof. 

By the Act of 1846, §10, delivery of an 
additional copy was directed to the Librarian of the 
Smithsonian and to the Librarian of Oongress, for the 
use of said libraries, but this had nothing to do with 
copyright (Drone, p. 265). 

By the Act of 1865, §3, forfeiture of copy- 
Tight was declared when copy was not deposited with the 
Librarian of Congress as required by the Act and no 
delivery was made within one month from the demand by 
the librarian, which demand he was to make within twelve 
months from publication. 

By the Act of 1867 a penalty of twenty-five 
dollars was imposed for failure to deliver a copy. 

The earlier Colonial Act of Massachusetts was 
equally solicitous for its library. See Massachusetts 
Act of 1783 calling for the delivery of two copies to the 
Harvard Library. 

The English Acts have required the delivery 
of copies not only to the British Museum but to four 
college libraries (Drone, p. 277). The French law 

; , Fequizes two peers to be ) given to the | "Bibliotheque 
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It seems to us conclusive, however, that 
the present act calls for the deposit of copies after 
publication (§12), which clearly means that the deposit 
itself can not constitute publication particularly as 
by $13 a penalty is imposed for failure to deposit. 

As to the amendment to the bill setting up 
copyright in the Atlantic Monthly, the only publication 
Claimed is deposit in the mails of the "two copies" and 
also of other copies addressed to parties at distant 
points which could not possibly be delivered before the 
set date for publication (Apr. 25) and with these was 
sent a@ restrictive notice not to publish before that date. 
This clearly does not constitute publication on April 16. 

Drone says, p. 3913 

“Where the publisher makes consignments of 

copies to other booksellers, with instructions not 
JV to sell until a specifieitime, publication will not 


take place until the copies are exposed for public 
sale." 


Cf. Caird v. Sime, 12 A. C. at 344 per L'd. Watson. 
DAMAGES. 

The Bill in §7 sets out certain actual damages 
which are capable of exact ascertainment. If the plaintiff 
is to rely on this allegation in its proof, it can not also 
invoke the provision in §25 of the Act giving the Court 
discretion to assess damages "in liew of actual damages." 

We submit, therefore, that if the latter is open to it 
under its bill, it should be called on to elect which method 
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of ascertaining damages it will stand on. It should 
not be permitted to use its legal shotgun to "hit it 
if it is a deer and miss it if it is a cow." 

Under this discretionary provision no Court 
has yet allowed damages in the absence of evidence 
that real damage occurred. In this case we submit 
that no damage occurred. The plaintiff had no exclusive 
right as all newspapers were entitled to publish 
simultaneously and many did. Further, the plaintiff, 
instead of losing circulation, was able to issue a 
supplementary edition of twenty-five thousand copies 
of the magazine. In any event a loss on the magazine Can 
not be carried back to the pamphlet of which there were 
no public sales. 

We submit that the rule is as stated in 


Woodward v. Lydiard Co., 192 Fed. Rep. 67, to the effect 


that: 

“It can not be possible that, where the 
Court is of the opinion that there were no 
damages at all, it still is bound to allow 
$250, and that where the Court is of the 
opinion that it would be a matter of injustice 
to allow even $1, it would be compelled by law 
to allow $250. Some other construction must be 
given to that provision. I think that it means 
that where the Court is satisfied that there are 
substantial damages, but the evidence is incomplete 
or is insufficient so that the Court can not 
determine what the damages are, then it may allow 
them on that basis. ** The law is not to be used 
oppressively." 


The Circuit Court of Appeals in New York has 


given an elaborate analysis of this discretionary power 


"e 
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of the Court to award damages. 


Hendricks v. Thomas Pub. Co., 242 Fed. Rep. 37. 


“fhese words present no difficulty in 
interpretation. ‘Actual’ means ‘real’ as 
opposed to ‘nominal’. It means ‘existent’ 
without precluding the thought of change 
(178 U. 8. 38; 111 U. 8. 213). 'In lieu! 
means in place of the thing modified by the 
quoted phrase. Therefore what tne plaintiff 
js entitled to ask of the Court in its discretion 
is something in the place of his real ~ i. e. 
legally existent and legally ascertained damages." 


See Mills v. Standard Co., 223 Fed. Rep. 849 
"no actual damage". 
The Supreme Court has incidentally discussed 
this provision in 
Westerman Co. v. Dispatch Co., 249 U. S. 100. 
The point at issue in that case was whether, 
“actual damage” being conceded which could not be 
definitely ascertained, there should be an assessment 
for each of several infringements or one for the lot. 
The damages claimed by the plaintiff 
"rested in the injury to his Morehouse contract 
and the discouragement of and the tendency to 
destroy his system of business." (pp. 103-4) 
The Morehouse contract was an exclusive license from 
the plaintiff for the locality where the infringement 
took place. 
7 On this basis, and with evident reference to 
the facts of the case, the opinion lays down this rule: 
®the Court's conception of what is just in the 
partioular case, considering the nature of the 


copyright, the circumstances of the infringement 


are kitties t Wen ae 4 
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The Court cites at length from its earlier 
decision in Brady v. Daly, 175 U. 8. 148, where the 
Court in discussing this provision says: 


_ “This means all the damages which are 
the direct result of the wrongful act." 


There are numerous reported cases to which 
we can refer the Court showing that the amounts awarded 
under this section (25) have been very moderate. 

It is clear from these cases that the Court 
is not justified in penalizing the defendant simply 
because it does not approve of the way in which the 
infringement took place. The statute (§25) says that 
the sum awarded "shall not be regarded as a penalty." 
These words were evidently used because the earlier 
acts provided distinctly for a penalty. Act of 1790, 
§2, fifty cents a sheet. Act of 1802, one dollar a 
sheet. Act of 1831, §6, fifty cents. Act of 
March 2, 1895, 

NOTICE. 

The plaintiff will endeavor to introduce 
evidence of notice to the defendant of the copyright 
before the infringement occurred. It is clear that an 
innocent infringer is equally liable with one with full 
notice, and the only purpose of such evidence is to 
inflame the mind of the Court to award a damage where 
no damage exists or to increase the award over what 


would otherwise be just. 
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"The authorities are clear that the question 
of knowledge or intent does not enter into con- 
sideration upon the issue of infringement." 


Morrison v. Pettibone, 87 Fed. Rep. 330, 338. 
Altman v. New Haven Union, 254 Fed. Rep. 113. 
Fisher v. Dillingham, 298 Fed. Rep. 145. 


In this last named case the Court says: 


“It is seldom that a tort, as this is, 
depends upon the purpose of the wrongdoer." 


This is made clear from the act where in 
criminal proceedings knowledge is essential (§28). 
The single case where notice affects the 
damages was introduced by the Act of Aug. 24, 1912, 
applying to motion picture infringements 
“after the actual notice to a defendant, 


either by service of process in a suit or 
other written notice served upon him." 





It clearly appears from the reports of the 
Committees of Congress that this phrase was to apply 


only to motion pictures. 


See report of Register of Copyrights for 1913, 
p. 137 and 154-67, 
where these reports appear showing that no change in 
the general law was intended. 
In reporting the bill the chairman in the 
House stated: 
"Of course, as soon as the manufacturer 
received ordinary notice that it was an 


infringement, the film would have to be with- 
drawn or he would be subjected to all the 
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pains and penalties as the law reads at 
present." 


Cong. Rec. Send Cong., 2nd Sess., p. 9290. 

‘In any view, however, there is no pretence 
that there was any service of process in a suit upon 
the defendant or that there was any written notice 
served upon it. 

The term serve is well understood in. 
copyright law. The rule adopted by the Supreme 
Court for the practice under this section (25) 
uses the word ®serve*® in its usual signification 
of a formal service by Marshal or authorized agent. 
See Rules, 5, 7 and 8. Thus Baldwin's Century 
Edition of Bouvier's Law Dictionary, p. 1103, defines 
"serve" as "to deliver with judicial effect; to 
deliver so as to charge a party, in law, with such 
delivery." 


See also the other law dictionaries: 


$5 Cyc. 14338. Wharton, p. 783. Black, 1076. 
Cyclopedia, 932. Stimson, 312. Byrne (Eng.) 809. 


Solu 
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We understand that there is no substantial 
controversy that the following are facts: 

The Atlantic Monthly in its issue for 
April, 1987 published an open letter by one Marshall 
to Gov. Smith of New York. 

Before its publication an advance copy was 
sent to Gov. Smith by Mr. Franklin Roosevelt. At about 
the same time the Editor of the Atlantic, Mr. Sedgwick, 
sent an advance copy to Mrs. Moskowitz, the publicity 
agent of the New York State Democratic Committee, 
stating that he would welcome a reply “either through 
the magazine (Atlantic) or through the press." After 
consultation with friends, Governor Smith determined to 
make a public reply and so announced to the press. 

Later, Mr. Sedgwick wrote to Mrs. Moskowitz 
stating his deep disappointment at seeing the announce= 


ment that Gov. Smith's reply would appear in the news- 
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Papers and expressing an "earnest hope that the 
answer may appear in the Atlantic, the message then 
to be spread by the newspapers from coast to coast," 
and in a later letter he set forth reasons why in his 
opinion the reply should appear in the Atlantic and 
adding: "In deciding how you wish Mr. Marshall's letter 
answered, I hope you will take these matters into 
account." On April lst, Mrs. Moskowitz, acting for 
Gov. Smith, replied that "we have under advisement 
the publication of Gov. Smith's reply ** in the May 
number of the Atlantic" and adding that on the advice 
of editorial friends there must be certain conditions, 
to wit: 
"1. That we be permitted to release to 
the newspapers on April 25th simultaneous with 
your release. (publication day of the magazine) 

2. That newspapers are free to quote all 
or part of the article without necessarily giving 
credit to the Atlantic Monthly." 

These conditions were later modified by telegram 
from Mrs. Moskowitz to Mr. Sedgwick on April 5, 1927 as 
follows: 

"Gan deliver manuscript Friday April eighth 

or earlier on understand (sic) that we may release 
to newspapers for quotation whole or part on your 


publication date and we reserve right to issue 
reprints. Please reply immediately." 
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The editor "accepted" by telegram on the 
same day. The dates are important. The full corres— 
pondence will be in evidence, and the negotiations were 
wholly by correspondence. No suggestion of copyrighting 
the article was made by either side. Payment for the 
article was offered and refused. 

On April 8th the Atlantic Monthly sent to 
the Copyright Office in Washington two printed copies 
of Gov. Smith's article, each bearing a notice of 
copyright in statutory form and Mr. Jenkins, its 
treasurer, paid ten cents for one copy. 

On the same day the Atlantic Montly sent Mrs. 
Moskowitz at least six galley proofs of the article on 
none of which did the copyright notice appear. One of 
these proofs was furnished by her to the New York World 
and later appeared in that paper without the statutory 
notice. 

The fact that Gov. Smith was to make a reply 
to Mr. Marshall's article early appeared in the newspapers, 
including the Boston Post, and a reporter of the Post was 
sent by one of the editors to Mr. Jenkins to see if a copy 
could be had. This request was refused and he was told 
that all papers were to have it on April @5th. The 


reporter was then sent to Concord, New Hampshire, where 
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the Atlantic was printed to get information about 

the contents of the article. He succeeded in getting 
a copy from a watchman employed at the press where the 
Atlantic was printed and returned with it to Boston. 
For this nothing was paid. The article, with some 
omissions, was printed in the Post of April 16th. The 
reporter was indicted in New Hampshire on two counts, 
one for larceny of the article and the other for pro- 
curing larceny by the watchman. After a trial before a 
jury, the Court ordered a verdict for the defendant on 
the first count and the jury found a verdict in his 
favor on the second count. 

The May Atiantic containing the article was 
put on sale on April 18, 1927 and on the same date was 
widely printed in the newspapers of the country in many 
cases without credit to the Atlantic Monthly or its 
statutory copyright notice, the text being supplied by 
Mrs. Moskowitz. 

The only facts in dispute are whether the 
officers or employees of the defendant had any, and what, 
notice of the claim of copyright by the plaintiff. Asa 
matter of law we submit that this is entirely immaterial. 
The real questions in the case are those of law. A common 


statement of the general situation of the copyright law is 
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found in Galiga v. Inter Ocean Newspaper, 215 U. S. 182 


at 188; 


“As a result of the decisions of this 
court certain general propositions may be 
affirmed. Statutory copyright is not to be 
confounded with the common-law right. At 
common-law the exclusive right to copy existed 
in the author until he permitted a general 
publication. Thus, when a book was published 
in print, the owner's common-law right was lost. 
At common-law an author had a property in his 
manuscript, and might have an action against any 
one who undertook to publish it without authority. 
The statute created a new property right, giving 
to the author, after publication, the exclusive 
right to multiply copies for a limited period. 
This statutory right is obtained in a certain way 
and by the performance of certain acts which the 
statute points out. That is, the author having 
complied with the statute and given up his 
common-law right of exclusive duplication prior 
to general publication, obtained by the method 
pointed out in the statute an exclusive right to 
multiply copies and publish the same for the 
term of years named in the statute. Congress did 
not sanction an existing right: it created a new 
one. 


We have two main contentions; 

1. That the plaintiff in this case is neither 
an author or proprietor under the statute and at most 
had merely a license, and consequently had no right to 
apply for claim for copyright in its own name. In 
the Circuit Court of Appeals discusses the question on 


analogous facts and cites other cases in support. 
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In Public Ledger v. New York Times, 
275 ‘Fed. Rep. 562, the facts are again analogous 
and the decision dismissing the bill was affirmed 
on appeal in 379 Fed. 747 and certiorari was denied 
in 258 U. 8. 627. 








This case affirmed the proposition that the 
only person entitled to copyright is the author or 
one to whom he has transferred his entire right, 
including the right to restrain the author himself 
from publication. 

2. As the statute is in derogation of the 
common law and the rights are wholly statutory, the 
terms of the statute must be exactly complied with. 
The corner-stone of the Act of 1899, on which copyright 
is founded, is publication. 

The Supreme Court quotes with approval the 
definition in Slater on Copyright: 

"It is a fundamental rule that to con- 

stitute publication there must be such a 
dissemination of the work among the public 
as to justify the belief that it took place 


with the intention of rendering such work 
common property." 


American Tobacco Co. v. Werckmeister 
and see Judge Putnam's quotation from another author 
in Ladd v. Oxnard, 75 Fed. Rep. at 730. Judge Colt in 
Pierce v. Werckmeister, 72 Fed. Rep. 54, says: 


~ 
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"It is the published book, or the 
book which is made public by sale or otherwise." 





These statements will be elaborated in the 
later brief, but our proposition is that the sale for 
ten cents of one copy of the pamphlet attached to the 
bill by an employee of the plaintiff to its treasurer 
is not such a dissemination to the pudlic as is required 
by the statute. 

Further, the deposit of copies in Washington 
can not be such a publication, and this suggestion made 
originally by Judge L. Hand was later repudiated by him 
in Mittenthal v. Berlin, 291 Fed. Rep. 714, and the copy- 
right statute provides in $12: 


“that after copyright has been secured by 
publication of the work" 


there shall be deposited in Washington two copies, 
Clearly indicating that publication is something other 
than this deposit. This is borne out by 862 in its 
definition of “date of publication" as 
“the earliest date when copies of the first 
authorized edition were placed on sale, sold 
or publicly distributed. 
We say therefore that the attempted copyright 
of the pamphlet was of no avail. 
By the amendment to the bill the copyright 
on the Atlantic Monthly is set up, but it will appear 


from the facts that on the day on which the defendant 
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published the larger part of the Governor Smith 
article the plaintiff deposited a number of copies 
in the mail addressed to parties at such a distance 
that they would not receive them before the 25th of 
April, which was the advertised publication day. 

As to damages, it appears from the bill 
itself that there were no damages inasmuch as the 
arrangement under which the plaintiff published was 
that there should be simultaneous publication in 
any newspaper who cared to print, and in consequence 
the sale by the plaintiff was not interfered with, 
in fact it will appear that it had to publish a second 
edition of 25,000 copies. 

Of course damages for an infringement must 
come from a loss on the copyrighted article and that 
was not for sale, and the plaintiff can not throw 
back any damages which may have occurred in the sale 
of the magazine. 

Further, the damages set up in paragraph #7 
of the bill on their face do not flow from any 
publication by the defendant. Such expense as they 
incurred could not be directly attributed to the action 
of the defendant. 

We submit that the plaintiff must elect on 
which of the two copyrights it will proceed, and it 
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can not shoot its gun with the expectation of hitting 
it if it is a deer and missing it if it is a cow. 

Further, it should elect whether it will proceed 
for its actual damages, which it sets up in paragraph #7, 
or whether it will waive those and take such rights as the 
Act gives it under sec. 25 "in lieu of actual damages." 

It also appears from the bill that this article 
was to be a contribution to the magazine, and it is pro- 
Haba in sec. 15 that in such case special registration 
must be requested with “one copy of the issue or issues 
containing such contribution." No copy of the magazine 
was sent but two copies of the pamphlet. 

We shall also show that the plaintiff issued one 
copy without copyright notice and in slightly different 
phraseology in the article to the New York World without 
restriction or limitation. 

It will be claimed that the defendant was at 
least ethically, if not legally, wrong in violating what is 
known as a "release," by which copy is furnished to a newspaper 
on the agreement that it is not to be published before a certain 
date. We emphasize there was no such release in this case. 
Nothing was furnished to the defendant, but its representative 
was told that the article would be published on April 25th 
and the defendant could not have it until that date, nothing 
being said about copyright, and as Governor Smith never copy- 
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righted his public utterances, the defendant felt at 
liberty to get the article if it could, and it did. 
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MEMORANDUM OF LAW ON 
SPECIAL POINTS. 


SERVED. 

The only case we can find where the 
word "served" was used is 

Turner v. Crowley, 252 Fed. Rep. 749, 0.C.A. 
There the Court finds (p. 753) that it was "clearly 
proved" that "notice of infringement was served." 
Here, although the issue of 7,000 infringing copies 
were issued after notice, the Court awarded but $560, 
thus reducing the award of the District Court from 
$7,000. 
OMISSION OF NOTICE. 

The requirement of avtion on all copies is 
absolutely essential unless omitted by accident or 
mistake. 


"Such copies must be marked as required by 
section 18 and opey stance must be averred 


and _ proved." 


Horsman v. Kaufman, 386 Fed. 
certiorari denied 261. U. 8. 


Rep. 378, €.C.A. 
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“The plaintiff must prove that he is the 
proprietor" and where it appears that omission of 
notice was not through accident or mistake, the copy- 
right is lost. 


Gerlach-Barklow Co. 
159, 0.C.A. “if 


In Record etc. Co. v. Bromley, 175 Fed. Rep. 
156, it appeared that one copy.was issued without the 





v. Morris 


copyright notice after the suit was brought and the 
Court holds that the rights of the parties as they stand 
when the decree is rendered are to govern and not as they 
stood at any preceding time. 

We say therefore that the publication in the 
New York World of April 18 without copyright notice 
with the express permission of Mrs. Moskowitz acting 
under the agreement with the plaintiff vitiated the 
copyright. Further, that the general publication 
without copyright notice by the newspapers of the country 
has put the article in "the public domain" so that any 
one is free to use it at will. Such rights as the 
Plaintiff had, if any, vanished on April 18 as since 
then it has certainly llost any right to bring any action 
against any one. If the plaintiff is entitled to a decree, 
it is because of a right continuing and existing in full 
force at the date of the final decree. 


Corpus Juris, Vol. 13, p. 1067 (§194) says: 
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"The omission of the notice of copyright in 
Cases where such notice is required invalidates 
the copyright, as it did under the former law, 
except in certain cases of accident or mistake," 


citing 
Herbert v. Shanley Co., 229 Fed. 340 at 543, C.C.A. 
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SUPPLEMENTARY BRIEF. 
FURTHER NOTE ON PUBLICATION. 

We desire to modify the statement on page 12 
of the longer brief already submitted that "Publication 
did not become the corner-stone of Copyright until 1909,% 
We should have said that the Act of 1909 simplified the 
procedure to secure copyright by substituting publication 
with notice for the previous elaborate series of acts 
under the earlier law. 

Publication has always been the corner-stone of 
copyright. It was publication, that is issuance to the 
public, that divested the author of his common law rights 
and it was the purpose of the various copyright acts to 
grant the author a new right or privilege in place of what 
he had thus lost as an encouragement for, and in return for, 


giving his work to the public. 
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The original English Act (8 Anne c. 19 in 1710) 
in its preamble recited that it was "for the encourage- 
ment of learned men to compose and write useful books." 

Immediately after the revolution, the Colonies 
passed copyright acts all modelled on the Statute-of-Anne. 
See the acts as printed in Copyright Bulletin No. 3 
(already handed to the Court). The Connecticut Act in 
1783, which was the earliest, says: 

“encourage men of learning and genius to 
publish their writings: which may do honor 
to their country and service to mankind.® 
The other acts contain similar statements. The U. S. 
Act of 1790 is for "the encouragement of learning." 

The technical requirements of the later acts 
all insist on "publication." In other words, the legis— 
lature has always had in mind securing to the author the 
fruits of his labors that come through offering his work 
to the purchasing public. 

THE PROVISIONS OF THE STATUTE ITSELF. 

It has already been suggested that the language 
of §12 providing for deposit “after copyright has been 
secured by publication" presupposes some action other 
than the deposit itself. This is borne out by §13 that 
the register of copyrights may at any time after 
publication demand the deposit, and if such deposit is 


not made within three or six months, as the case may be, 


“the copyright shall become void." 
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The Act of 1865, §3, gave a leeway of one 
month and in default of deposit “copyright shall be 
forfeited." 

See also §§11 and 12, which introduced a 
novel feature in copyright law. These protect works 
“of which copies are not reproduced for sale" by the 
deposit of one complete copy, but this registration 
does not exempt the owner from the deposit of copies, 
where the work is later "reproduced in copies for sale." 
The word publication nowhere appears in this connection 
and it seems evident from the reading of the whole of 
§12 that "publication" and "reproduced in copies for 
sale" are intended to convey the same idea. 

Section 12 also provides for the deposit of 
a copy where a work has already been published in a 
foreign country. See also §§21 and 22, which also 
refer to books published abroad and later deposit of 
copies in Washington. These sections seem to be drawn, 
partly at least,for the protection of the American type 
setter. 

The history of the earlier acts enforces the 
view that this deposit of copies was directed for purposes 
quite other than as a publication. 

The Act of 1891, §5, called for the deposit of 
a copy “of every subsequent edition where substantial 


changes shall be made." 
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Section 4954 of the Rev. Sts. provided for 

a deposit of copies on any renewal of copyright. 
THE OMISSION OF NOTICE. 

Imprimis, we wish to emphasize the agreement 
between the author and the plaintiff, which contemplated 
a simultaneous publication without credit to the plaintiff, 
which of itself involved the omission of a copyright 
notice, although it is evident that neither party had 
& copyright claim in view. The agreement therefore 
included in its terms the invalidity of any copyright 
claim. 

The requirement of notice did not appear in 
the Act of 1790. It first appears in the Act of 1802, 
which provided that the author shall "give information" 
by inserting a copy of the record in his book. In the 
revision of 1831 a very important change was made by 
providing that "no person shall be entitled to the 
benefit of this act" unless notice is given in all copies 
published "during the term secured." 

The revision of 1870 (§97) forbids an action 
for infringement unless notice is given “in the several 
copies of every edition published" and this is repeated 
in the revision of 1873 (§4962) and so in the Act of 


1874. The International Copyright Act of 1891 did not 
deal with this. 
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We submit that Congress did not intend to 
give different constructions to the phrases used in the 
different acts and that "no person shall be entitled to 
the benefit of this act," "copyright forfeited" and 
“vyoid" should all receive the same construction. 

Section 9 of the present act provides that 
copyright is secured by publication 


“with the notice of copyright required by 
this act and such notice shall be affixed 


to each co thereof blished or offered 
for sale in the United States by authority 
of the copyright proprietor." 
Section 20 provides that where the copyright 
proprietor has sought to comply with the provisions of 
this act with respect to notice, 


“the omission by accident or mistake of the 
prescribed notice from the particular copy 
or copies shall not invalidate the copyright." 


This provision for insertion of notice in 

"each copy thereof published" comes from the earlier 
acts and it has been decided numerous times that the 
omission of the copyright notice invalidates the 
copyright. 

Thompson v. Hubbard, 131 U. S. 183, at 149. 

JL ins v. Keuffel, 140 U. 8. 428, at 434. 
Mifflin v. Dutton, 107 Fed. Rep. 708, per Colt, J. 


BAe 


ee Aff. on appeal, 190 U. 8. 265, 266. 











Dejonge & Oo. v. Breuker & Kessler Co., 235 U. 8. 33 
and this must be ab initio. 
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In this case it is conceded that Mrs. 
Moskovitz in her arrangement with the Atlantic 
Monthly reserved the right to issue the article to 
newspapers without copyright notice, and therefore 
the omission by the New York World and other papers 
was not by accident or mistake, and it is the fair 
inference from §20 that this intentional omission 
invalidates the copyright. 

The requirement of notice on all copies 
is absolutely essential unless omitted by accident or 
mistake. 


"Such copies must be marked as required by 
section 18 and compliance must be averred 


and _ proved." 
Horsman v. Kaufman, 386 Fed. Rep. 372, 0.C.A. 
certiorari denied "GUS 3) Rog ae 
"The plaintiff must prove that he is the 
proprietor" and where it appears that omission of 
notice was not through accident or mistake, the copy— 
right is lost. 


Bx Gerlach-Barklow Co. v. Morris, 33 Fed. Rep. (2nd 
. 15 Och ae 
el PB AS BC 


In Record etc. Co. v. Bromley, 175 Fed. Rep. 
156, it appeared that one copy was issued without the 


copyright notice after the suit was brought and the 
Court holds that the rights of the parties as they stand 
when the decree is rendered are to govern and not as they 


stood at any preceding time. That is to say, the copyright 
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is void ab initio. 
We say, therefore, that the publication in 
the New York World of April 18th without copyright notice 
with the express permission of Mrs. Moskowitz acting 
under the agreement with the plaintiff destroyed the 
copyright. Further, that the general publication without 
copyright notice by the newspapers of the country has 
put the article in "the public domain" so that any one 
is free to use it at will. Such rights as the plaintiff 
had, if any, vanished on April 18th as since then it has 
certainly lost any right to bring any action against any 
one. If the plaintiff is entitled to a decree, it is 
because of a right continuing and existing in full force 
at the date of the final decree. 
Corpus Juris, Vol. 13 e 1067 194) says: 
"The omission of the notice of copyright in 
Cases where such notice is required invalidates 
the copyright, as it did under the former law, 
except in certain cases of accident or mistake." 


This restates the decision in 


22 340 at 343, 0.C.A. 


THE ALLEGED SALE TO MR. JENKINS. 
The author's common law rights are none the 
less divested by publication even if no one is interested 


to buy a single copy. Suppose Mr. Jenkins had declined 
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to buy, can it be that the offer by one employe of 

the plaintiff to another employe is such a publication 

as is contemplated by the Act? Was it “exposed for sale” 
within the meaning of $62? Can a man sell to himself and 
thus publish? 

In each of the few cases where it has been 
held that a single sale constituted publication, the 
sale was made to a dealer whose business it was to resell 
to the public. No case can be found where such a 
collusive sale as this has been sustained. 

In the cases there the Court sustains a delivery 
to a public office as publication, such office was one 
where the public was freely admitted. Even if the Library 
of Congress be regarded as such, it is evident that with 
the usual press of business books must remain in the 
copyright office for days, if not weeks, and the proper 
records made, before they can be deposited in the library 
for public inspection. 

"VOID" 

The Century dictionary defines void="6 specifically 
in law, without legal efficacy; incapable of being enforced 
by law." Applied to contracts it means those "that are of 
no effect whatsoever; such as are a mere nullity, and incapable 
of confirmation or ratification." 


Allis v. Billings, 6 Met. 415, 417. 


Brown v. Brown, 50 N. H. 538, 559. 
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see also Qumberland Tel. Co. v. Evansville, 137 Fed. Rep. 
187, 197. 
Toledo etc. Rwy. v. Trust Co., 95 Fed. 497, 585. 
The term implies a "nullity ab initio." 
Benn v. Lecony, 1 N. J. L. 111, 112. 
"Totally ineffectual for any purpose intended." 
Watkins v. Wilholt (Cal.), 35 Pac. Rep. 646, 648. 


"Goes to the foundation and discovers that the 
proceedings have nothing to stand on." 


Cobbossee Bank v. Rich, 81 Me. 164. 
"INVALIDATED*® 


"In law, to deprive of binding force or legal 
efficacy." 


Century Dictionary. 
See 23 Cyc. 346 for “invalid" as synonymous 
with "Having no force, effect or efficacy; null; void." 
Cf. Re Thomas, 199 Fed. Rep. 814, 227. 


Hood v. Perry, 75 Ga. 310, 313. 
EDITION 


The plaintiff claims that the first three 
rough page proofs constituted "the best edition then 
published." 
An English judge defined edition as "the putting 
it forth before the public." 
Reade v. Bentley, 3 Kay & J. 871. 
Cf. 14 Cyc. 1229. 
Pulte v. Derby, 5 McLean 328 . 
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THE OMISSION OF "ON THIS SUBJECT" 





The copies deposited and sold to Mr. Jenkins 
and the galley proof sent to the New York World con- 
tained these words. The "regular edition" furnished 
to Mrs. Moskowitz in 15,000 or more copies and later 
printed in the Atlantic omitted these words. 

A new copyright was thereby acquired. 


See Black v. Murray 
9 Sc. Sess. Cas. 3rd ser. 341 discussed in 





Drone p. 149. 
At any rate the first "complete copy of the 


best edition" was not deposited in Washington. These 
incorrected page proofs unauthorized in that form by 
the author can not constitute"a best edition." 
THE GALLEY PROOF 

This galley proof was sent to the World 
without copyright notice and without any restriction 
upon its use or the time when it should be published. 
Mrs. Moskowitz sent it without any accompanying message, 
either from her or the plaintiff. That Mr. Swope 
knew of the plan for simultaneous publication imposed 
no legal restraint upon him. He assumed no trust 
relation. We say first; that this was a publication 
that destroyed the copyright, assuming that there was 
one. This is evident from the efforts made by Mrs. 
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Moskowitz on the day of publication by the defendant 
to induce the New York papers to agree to refrain 
from publishing the letter until Monday. One of them 
would not agree. 

Second, the publication by the World on 
Monday without copyright notice from this galley proof 
was directly authorized by Mrs. Moskowitz under her 
agreement with the plaintiff and this again was destructive 
of any copyright. 

SERVED. 

The only case we can find where the word 

"served" was used is 
Turner v. Crowley, 252 Fed. Rep. 749, C.C.A. 
There the Court finds (p. 753) that it was "clearly 
proved" that “notice of infringement was served." 
Here, although the issue of 7,000 infringing copies 
were issued after notice, the Court awarded but $560, 
thus reducing the award of the District Court from 
$7,000. 
DAMAGES . 

Any damages must flow from the injury to 
the right to copy this particular article — either 
direct or incidental. 

The costsf trucking etc. are neither direct 
nor incidental. : 


The value of the article to the defendant, 
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assuming there is competent evidence on that point, 
is neither direct nor incidental and is certainly 
not "profits," and certainly that is the case with 
the injury to Mr. Sedgwick's feelings, which he so 
eloquently set forth. 

As to what damages "in lieu" other Courts 
have awarded under the facts see 

For the minimum of $250: 

298 Fed. Rep. 145. 

825 5 896. 

247" ao 6B 

253 = # 859. 

255 _.*  - 896. 











Even in the Westerman case, 249 U. 8. 100, the 
minimum only was awarded. 
A nominal amount: 
223 Fed. Rep. 849. 
As to "profits," there is no evidence whatsoever 


of profit to the defendant. 


Haynes etc. Co. v. Drugzists Circular, D.C.So. D. N. Y. 


Opinion in United States Daily, Mar. Lt; 1928, 
PRESUMPTIONS. 


It is certainly straining presumptions to the 
limit to presume that Congress intended in its use of 


the word "serve" to open wide the door on damages on the 
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further presumption that the U. 8. mail service 
delivered a letter which was presumably entrusted 
to it where there is no direct evidence as to the 


particular letter in question. 
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ay the words Dt fein 1937, The Atlantic NORMS eyed: 


UNITED STATES OF AMERICA. 


District of Massachusett, ss. DISTRICT COURT OF THE 


UNITED STATES. 


ATLANTIC MONTHLY COMPANY 
-vée- 
POST PUBLISHING COMPANY. 
STIPULATION. 


In the trial of the above entitled action it is agreed 
that the followine facts are true, and that the court may 
draw inferences therefrom, and they may be used in evidence 
so far as material. 

For many years prior to April 8, 1937, the plaintiff here- 
in hed been engaged in the business of publishing the magazine 
known as the Atlantic Monthly, and pamphlets and books. During 
such period the printing of said magazine, and occasionally the 
printing of pamphlets and books for the pleintiff, had been 
done by a company known es the Rumford Press, located in the 
City of Concord in the Stete of New Hempshire. On said 8th 
day of April, 1927, the said Rumford Press had completed the 
settings up in type of the article referred to and described in 
the bill of complaint, entitled "Catholic and Patriot", and on 
said day and at the direction of the plaintiff separated the 
type so sét up into page form and thereupon printed in pace 
form and bound in the manner in which the exhibit annexed to 


the pill or complaint is bound , thrée copies of said article, 


‘| sata copies 50 printed and bound bear ing on the ees pace 





been so printed and bound. Un said 8th day of April seia tn 


‘ re 


copies were received by the plaintiff in this action at its 
office in Boston, and late in the afternoon of said date an 
employee of the publication department of the plaintiff, at 

the direction of Mr, Fllery Sedgewick, president of the plain- 
tiff corporation and editor of said magezine, sold to MacGregor 
Jenkins, who then held and now holds the office of treasurer of 
the plaintiff corporation, one of said copies for the sum of 
ten cents. Said sale was made in the office of the plaintiff 
corporation in Boston. In substance the following conversation 
took place at the time of said sale. The said employee, author 


ized es aforesaid, asked said Jenkins if he desired to purchase 
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E. Smith, for the sum of ten cents, end thereupon handed the 
said pamphlet to Mr. Jenkins. Mr. Jenkins looked at the pamphlet 
@ moment and said thet he did desire to so purchase the pamphle % 
and thereupon passed said employee the sum of ten cents. Mr. 
Jenkins then asked the employee if he could retein the said 

copy and do anythin he pleased with it. The employee answered 


in the affirmetive. Thereupon Mr. Jenkins put the said pamphie 


a copy of the pamphlet entitled "Catholic end Patriot" by Alfre 


in his pocket. The forecoinse is the substance of all the corn 
versation that took plece. After purchasine said copy of said 
pamphlet and placing it in his pocket es aforesaid, Mr. Jenkins 
took it to his house, where he pleced it on the table in the 
library, and showed it to his wife. Later on the same day Mr. 
Jenkins showed the pamphlet to his wife and to Mr. Romney Sprinp 
readings part of it aloud, and Mr. Spring reading the oalance to 
himself. Nothing was said either by Mr, Jenkins or Mr. Spring 
about treating the contents of said letter es confidential. Mr 
Spring then was one of the counsel for the said Atlentic Wonth1ly 
Company in verious matters, but hed not then been consulted in 
! reference to any matters which are the subject of this litigee | — 
| tion, or ‘in reference to any matters connected in any way with 
fs! scotia 
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On April 9, 1937, the plaintiff, by registered mail and 
with special delivery stemps thereon, mailed the other two 
copies of said pamphlet hereinbefore referred to, identical 
with the copy sold to Mr. Jenkins, to the Recister of Copy- 
richts, Weshineton, D. C., together with an affidavit and ap— 
plication for copyricht, and a certificate of copyricht regis- 
tration therefor was issued by the Recister of Copyrights. 

On and for some days prior to the 16th day of April, 19327 


the said Rumford Press had been m@zed in printing and binding 





copies of the May issue of said Atlantic Monthly, including 
therein copies of seid article entitled "Catholic and Patriot". 
In the same buildine with the printine plant of said Rumford 
Press is a branch postoffice of the United States of America, 
and from the shippine room of said press an endless belt or 
carrier, adapted for carrying sacks of mail, runs to said post— 
office. On the 15th day of April, 1927, and after ten o'clock 
in the morning of that day, the employees of said Press placed 
upwar da of 2,000 copies of said magazine, duly wrapped and 


addressed to newsdeelers in the seventh end eichth postal zones 





enclosed in mail sacks of the United States Government, on 
seid carrier, All of said gacks were duly received in said 
postoffice in the usual course of business, and were entered 
on the records of said postoffice by a clerk of said postal 
service of the United States of America as shipped on April 
16, 1937, and were, in fact, so shipped at about ten o'clock 
in the morninz of said last mentioned day. The newsdealers 


to whom said copies were so mailed in said Zones 7 and 8 were 


=_ 


the followine:- 


Los Anseles News Compeny, Los Anceles, Calif, 
Orezon News Company, Portland, Ore, 
Puget Sound News Company , Seattle, Wash, 
San Frencisco News Company, San Francisco, Calif. 
San Diego News Company, San Dieso, Calif, 
Spokane News Company, Spokane, Wash, 

_ Uteh News Company, Salt Lake City, Utah, — 
_Haveana News Company, Havana, Cuba.» 
Grande News Company, El Paso, Texas. 

az ine Agency, Bakersfield, Calif, — 
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Long Beach News Agency, Long Beach, Calif. 

The Sacramento News Agency, Sacramento, Calif. 
Aberdeen News Book & Stationery Co., Aberdeen, Wash. 
East Bay News Company, Oakland, Calif. 

Santa Barbara News Agency, Santa Barbara, Calif. 
Fresno News Agency, Fresno, Calif, 

San Bernardino News Agency, San Bernardino, Calif. 
San Jose News Agency, San Jose, Celif. 

Colorado News Company, Denver, Col, 

Sen Antonio News Company, Sen Antonio, Texes. 
Texas News Company, Dallas, Texas, 

Houston News Company, Houston, Texas, 

Fort Worth News Company, Fort Worth, Texas, 
Choctaw News Company, Oklahoma City, Okla. 
Colorado News Com., Colorado Spring, Col. 

Amarillo News Company, Amarillo, Texas, 


All mail received at said postoffice subsequent to ten a.m. 


on one day and prior to ten a.m. on the following day was 





Shipped on the latter day, it being the reoular practice of 
the postoffice to ship once in twenty-four hours at ten o'clock 
in the mornine. In addition to the copies of the Atlantic 
Monthly mailed as aforesaid, additionel copies were mailed 
ee ine Same time, addressed to residents of countries other 
than the United States of America. All of said copies of said 
mazazine passed wholly out of the control of the plaintiff in 
this action when placed on said carrier end delivered to the 
post office of the United States of America as hereinbefore 
set forth, and sll of said copies were delivered to the per- 
sons to whom they were severally addressed in the usvel course 
of business, | 

On April 18, 1927, the circulation manacser of the plain- 
tiff in this action wrote to the maneczer of the New Eneland 
News Company as follows:- 

"The May Atlantic must not appear on the newsstand 
before April 25th. Please do everything possible to 
enforce this." . 

The said New England News Company, throush its ecents and 
employees, distributes macazines published by the plaintiff — 


‘to said newsdealers of said seventh end eichth postal ZONES 4h 


and cop 
| NEUE NSE e FRESE, +o 
maile said newsdealers 
ray Re tag Bi ea ald: 


es of said magazine wer=, on said 15th dey of April, | 
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On said April 16th an employee of said Rumford Press, 
acting at the direction of the plaintiff herein, mailed at 
Concord, New Hampshire, to the said Register of Copyrichts 
two copies of seid May edition of the Atlantic Monthly, to- 
cether with an application for copyright and an affidavit, 
and a certificate of copyright registration therefor was is- 
sued by said Register. 

No further copies of said May edition of the Atlantic 
Monthly were mailed on April 15th, nor were any other copies 
of said edition of said magazine distributed until April 17, 
1927, when a lerge number of copies were sent to Albany and 


E. Cacark. 


New York by truck. 


Attorney for the Plaintiff. 


Attorney for the Defendant. 
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THOMPSON, SPRING & MEARS 
= 1133-1139 TREMONT BUILDING 
BOSTON, MASS. 








DISTRICT COURT OF THE UNITED STATES 
District of Massachusetts 


In Equity 
No. 2812 
. Atlantic Monthly Company 
v. 
Post Publishing Company 
Memor andum 
(November 16, 1927.) 
LOWELL, J. Bill in equity for infringement of 
copyright. 


The respondent filed three motions: (1) to dismiss 
because the suit was to recover a penalty, which could be done 
only by an action at law; (2) to expunge the parts of the bill 
which set forth the knowledge by the respondent of the 
complainant's rights; and (3) to require the complainant to ? 
choose between the proof of actual damages and an allowance 
by the Court. 

Title 17 of the United States Code, under which this suit 
is brought, comprises the Copyright Act of 1909 as amended in 
1912. Section 29b of that title, so far as it relates to the 
case at bar, provides two ways of arriving at the amount of 
damages in a suit for infringement of literary copyright; first, 
by proof of actual damages and profits, and second, by an 
allowance by the Court of one dollar for every infringing copy, 
but not less than two hundred and fifty dollars nor more than 
five thousand dollars, except in case of "infringements occurring 
after the actual notice to a defendant, either by service of 
process in a suit or other written notice served on him". It 
is specifically provided that damages so allowed shall not be 
considered as a penalty. The provisions as to the limits of the 
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in any opinion to which I have been referred, and that their 
true construction is not free from doubt. 

The first motion is denied. The statute specifically 
provides that damages allowed by the Court "shall not be 


regarded as a penalty". 


Westermann Co. v. Dispatch Printi Co., B49 U.S.-100 
Turner & Dahnken v. Crowley, Boe a G49 


This provision is new in the present statute, and renders 
obsolete the decisions under older copyright laws. The case 
of Guillot v. Bancroft, 17 F.(2d) 207, cited by the respondent, 
overlooks this fact. 

The defendant also contends that the provisions of the 
statute as to the procuring of copyright were not complied 
with. The article was first published and then two copies 
were filed at Washington as required by the statute. The 
defendant's argument that the only way of completing the 
copyright wad by depositing in Washington the magazine itself 
is not supported by the terms of the statute. Section 12 
provides that two copies shall be deposited "or if such work 
be a contribution to a periodical, for which contribution 
special registration is requested, one copy of the issue or 
issues containing such contribution". 

The second motion is denied. Knowledge by the defendant 
of the complainant's rights is an important element in the 
assessment of damages by the Court in the case of actual notice 
to the defendant. 

The third motion is premature. The respondent is not 
prejudiced by this ruling, as the determination of the amount 
of damages depends on the same facts whichever method of 
ascertaining them be adopted. The "in lieu" provisions were 
put in to assist a complainant who failed to prove the amount 
of actual damage and profit, and therefore do not function 


until the attempt to prove damages has been unsuccessful, 


_ which will not occur until the end of the trial. 
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DISTRICT OF MASSACHUSETTS, 


ATLANTIC MONTHLY COMPANY, PLAINTIFF, 
IN EQUITY 
Vv. 


No, 28132. 


IN THE DISTRICT COURT OF THE UNITED STATES. 
POST PUBLISHING COMPANY, DEFENDANT. 


MOTION TO AMEND THE BILL OF COMPLAINT, 





Now comes the pleintiff in the above-entitled action and 
moves to amend its Bill of Complaint by inserting therein at 
the end of paragraph 4 thereof the following: 

"4 A. And the plaintiff further says that on the 
sixteenth day of April, 1927, it duly published a copy of its 
said magazine or periodical The Atlantic monthly, being the 
issue of said magazine or periodical for the month of May, 
227. Said magazine or periodical so published was printed 
rom plates made within the limits of the United States, 

ely, from plates made in the City of Concord in the 
tate of New Hampshire in said United States, At the time 
Beaid magazine or periodical was published, the plaintiff 
pwned the literary property therein and in each separate 
article therein contained, and was duly entitled to copyright 


Page magazine or periodical in accordance with the copyright 


scare _ act of the United States of America. In said escape or 
ees Be owen . io" 


P ESEDD aioe aeataaae when go published appeared a notice of coryright 
hoc betiedn Seo, ieee 
, » pezes oad Section 9 of seid A copyright gee) such 





or offered for sale by the plaintiff herein haveborne the 
notice of copyright in the words hereinbefore set forth. | 
Thereafter the plaintiff sent by mail two complete copies of 
said magazine or periodical addressed to the Register of | 
Copyrights, Washineton, District of Columbia, the copies so | 
sent being the best edition of said magazine or periodical 
then published; said copies being duly received by the 
Register of Copyrights on April 30, 1937, and being duly 
entered for copyright under the class and designation 
following, namely: "Class B, XXc,, No. 738953," 
All the foregoing being in accordance with the provisions of 
the Act to amend and consolidate the acts respecting copy- 
rights approved March 4, 1909, as amended by an act approved 
March 3, 1913, and all other relevant acts, and a certificate 
of copyright was duly received issued on said work by the 
|Register of Copyrights in the form pre ee to wit: 

“THE ATLANTIC MONTHLY company, BoAMor?? ui22” 

Title of Periodical: THE ATLANTIC “MONTHLY. CONCORD 

vol, 139. no. 5 May, 1937. 


Published on Apr. 16, 1927. Copies received 
Apr. 20, 1927 


Entry: Class B,XXc., No. 738953, 


Librarian of Congress Thorvald Solber 


aser tient Register of Sonyaiohiae 
Office oss 


wis _ United States of America, 





3 Said baweaian or periodical copyrighted as hereinbefore 
Beet ci oct. forth contained said original work written by said Alfred 








mn end said original work was a “component pert of said Bae 
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"ye 


copyright law, the plaintiff deposits herewith a copy of 
said magazine, namely the issue of The Atlantic Monthly 
for the month of May, 1937," 


, By its attorneys, 
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ATLANTIC MONTHLY COMPANY, 
_ Plaintiff, 





> c v. 


POST PUBLISHING COMPANY, 
e Defendant. 


Pg 
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DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF MASSACHUSETTS 


In Equity 
#2812 


ATLANTIC MONTHLY COMPANY 
Ve 
POST PUBLISHING COMPANY 


MOTION THAT THE CASE BE 
PLACED ON THE JURY LIST. 


Now comes the defendant’ and moves the 


Court that the case be placed upon the jury list 


its Shot 


for trial. 


By 
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IN THE DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF MASSACHUSETTS 


® 
ATLANTIC MONTHLY COMPANY, “3 
Plaintiff 
| IN EQUITY 
-against- 
No. 2812 
POST PUBLISHING COMPANY, Ay 
Defendant 


MEMORANDUM SUBMITTED PURSUANT TO LEAVE 


OF THE COURT AS AMICI CURIAE 
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POST PUBLISHING COMPANY, 





{ 








IN THE DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF MASSACHUSETTS 


| ATLANTIC MONTHLY COMPANY, 


Plaintiff 


IN EQUITY 
-against- 
No. 2812 


Defendant 


SE Sg Se eR Bi SS ley, eat Sh ea a ae | aes” a Gam Sem. 


MEMORANDUM SUBMITTED PURSUANT TO LEAVE 
OF THE COURT AS AMICI CURIA 


I. 


It appeared from the facts adduced upon the trial 


that prior to the commencement of this action the letter 


Written by Governor Alfred EB. Smith to Charles C. Marshall, 


Qn which copyright is claimed by the plaintiff herein, 


had been widely published in various newspapers and by 


the Associated Press without any notice of copyright being 
published in connection therewith; that such publications 


without any notice of copyright were made by the authority 


of Mrs. Moskowitz and that Mrs. Moskowitz had the right 
to authorize such publications without notice of copy- 
right. The letter of Governor Smith, therefore, was in 


public domain; could be freely published by anyone, in- 


cluding this defendant, and any copyright claimed thereon 
b eee 







































the commencement of this action in a Court of Equity. 


It follows, therefore, that the proofs adduced upon 
the trial failed to establish the right of the plaintiff 
herein to any equitable relief at the time this action 
in equity was commenced and that the Court therefore is 


without jurisdiction to proceed further. The general rule 


that a Court of Equity having once obtained jurisdiction | 
will retain it for all purposes, therefore, does not apply. 
That rule applies, only, when that part of the cause which 
gave the Court equity jurisdiction is sustained and not 


where, as here, it fails. a 
American Falls Milling Co. v. Standaré 
Brokerage & Distributing Co., 248 Fed. 
7 
Lewis Publishing Co. v. Wyman, 168 Fed. ; 
75 


Van Raalt et al v. Schneck, 159 Fed. 248 


In American Falls Milling Co. v. Standard Brokerage 
& Distributing Co., supra, the Court stated at page 489: 


"When a cause of action cognizable at law 
is entertained in equity, because of some 
equitable relief sought by the bill, and 
the proofs fail to establish the right to 
such equitable relief at the time the suit 
was brought, the court is without juris- 
diction to proceed further and to try the 
issues at law. Mitchell v. Dowell, 105 
U.S. 430, 432, 26 L. Ed. 1142; Russell Ve 
Clarke's "Executors, 7 Cranch, 69, 91, 3 
YL. Hd. 871; Kramer v. Cohn, 119 U. s; 305, 
357, 7 Sup. Ct. 277, 30 L. "Ra. 439; 
Buzard ve Houston, 119 U.S. 347, 354, 7 

















Sup. Ct. 249, 30 L. Ed. 451; Lewis v. 
Cocks, 23 Wall. 466, 469, 25 L. Ed. 70; 
Clark v, Wooster, 119 U.S. 322, 325, 7 
Sup. Ct. 217, 30 L, Ed. 392; Linden Inv. 
Co. v. Honstain Bros, Co. 221 Fed. 178-181, 
136 C.C.A. 121; Alger v. Anderson (C.C.) 
(C.C.) 168 Fed. 756, 762; 1 Pom. Eq. 

Jur. (34 Ea.) Sec. 337; Union Stockyards 
Co. v. Nashville Packing Co., 140 Fed. 
701, 706, 78 C.C.k. 195; Van Rallt v. 
Schneck (C.C.) 159 Fed. 248, 251. See, 
also, case note in 19 L,R.A. (N.S.) 

1064, 1066. The action was not maintain-~ 
able under equity rule 23 (198 Fed. 

xxiv, 115 €.C.A. xxiv), because that rule 
only applies to a case wherein a court of 
equity has jurisdiction, and does not 
confer jurisdiction of actions cognizable 
at law. Linden Inv. Co. v. Honstain Bros. 
Co., supra; Vosburg Co. v. Watts, 221 Fed, 
402-408, 137 C.C.A. 272." 


In Lewis Publishing Co. v. Wyman, supra, the Court 
stated at pages 761-762; 


"Nor does the general rule that a court of 
equity, having once obtained Jurisdiction, 
will retain it for all purposes, apply. 
That rule only applies when that part of 
the cause which gave the court of equity 
jurisdiction is sustained, and not when 

it fails. In such case the rule is that 
where a cause of action cognizable at law 
is entertained in equity on the ground of 
some equitable relief sought by the bill 
which it creates, but which cannot, for 
defect of proof or other reason, be 
granted, the court is without jurisdiction 
to proceed further, and should dismiss the 


bill without prejudice. Russell v. Clark, 
7 Cranch, 69, L. Hd. 271; Mitchell 


‘Vs. Dowell, 105 U.S. 430, 26 L. Ed, 1142; 


Kramer v. Cohn, supra; Kessler v. Ensley 
Co. (C.C.) 123 Fed. 546, 567; Dakin v. 
Railway Co. (C.C.) 5 Fed. 665; Cumberland 
B, & L. Ass'n. v. Sparks (C.C. 106 Fea, 
101. To recover such illegal exactions, 
the common-law courts afford a complete and 








| 
















be dismissed. 





adequate remedy, and whenever that is 

the case the plaintiff must proceed at law 
(section 723, Rev. St. (U.S.Comp. St. 1901, 
p. 583)) and also for the reason that the 
defendant has a constitutional right to a 
trial by jury which he could not 

obtain in equity. Hipp v. Babin, 19 

How. 271, 278, 15 L, Ed. 633; 

Insurance Co. v. Bailey, 13 Wall, 616, 

621, 20 L. Ed. 501; Grand Chute v. 
Winegar, 15 Wall. 373, 375, 21 L. Ea. 

174; Lewis v. Cocks, 23 Wall, 466, 470, 

23 L. Ed. 70; Root v. Railway Co., 105 
U.S. 189, 212, 26 L. Ed. 975; Killian v. 
Ebbinghaus, 110 U.S. 568, 57%, 4 Sup. Ct. 
262, 28 L. Ed. 246; Whitehead v. 

Shattuck, 138 U.S. 146, 11 Sup. Ct. 276, 

54 L. Ed. 873; Scott v. Neely, 140 U.S. 
106, 110, 11 Sup. Ct. 712, 35 L. Ba. 358." 


In copyright cases also some ground for the inter- 


position of a Court of Equity must be shown. 


Weil on Copyright Law 
The author states at page 520: 


"Some ground for the interposition of 
equity must be shown in all cases. 
This follows from the language of the 
section under discussion." 


e@ 
The section of the Copyright Law referred to by Mr. Weil 
is Section 36 of the present Copyright Law. It would 


appear, therefore, that the bill of complaint herein shoulda 








Il. 


THE PLAINTIFF HEREIN WAS NOT THE AUTHOR OR 
PROPRIETOR OF THE ALLEGED COPYRIGHTED WORK, 
THE ATLANTIC MONTHLY RECEIVED ONLY THE 
LIMITED RIGHT OR PERMISSION OF PUBLISHING 
GOVERNOR SMITH'S LETTER IN THE MAY ISSUE 












OF ITS MAGAZINE. NO OTHER RIGHTS WERE 
GRANTED TO THE ATLANTIC MONTHLY COMPANY. 
THE RIGHT OF PUBLICATION OF THE LETTER 

| IN NEWSPAPERS OF THE COUNTRY WITHOUT 

ANY RESTRICTION AND WITHOUT CREDIT TO THE 
ATLANTIC MONTHLY WAS EXPRESSLY RESERVED. 
THE ATLANTIC MONTHLY COMPANY WAS AT MOST 
A MERE LICENSEE AND NOT THE PROPRIETOR. 
THE ATLANTIC MONTHLY COMPANY, THEREFORE, 

| COULD NOT OBTAIN A VALID COPYRIGHT ON 





GOVERNOR SMITH'S LETTER. 


Governor Smith, the author of the letter of which the 





Atlantic Monthly Company claims it became the absolute 
proprietor, did not intend to copyright it; he had never . 
copyrighted any of his public utterances; he did not know 
the Atlantic Monthly in the matter at all; he did not 


know where its office was and had never read the plaintiff's 


magazine in his life. He testified that he never sold or 


transferred his rights in the letter (Smith deposition, | 
pps 70, 721). 


It is a fair deduction from the testimony of the 


author himself that he was more interested in having his 





letter published in the newspapers of the country without 









any restrictions than he was in having it conveyed to the 
Atlantic Monthly, a magazine in which he was so little 


interested that he had never read it, without any com- 





pensation therefor, and thus place himself in the anomalous 







position of being requireg to obtain permission from the 






Atlantic Monthly Company to publish his own letter, 


It is apparent from the testimony in this action that 


















mission to publish Governor Smith's reply, this should 





the Atlantic Monthly Company had at the time of its two 


attempts to copyright Governor Smith's letter no greater 
rights therein than Mrs. Moskowitz had theretofore actually 
given to it. It is apparent from her testimony that she 
was anxious and took all precaution to reserve the right 
to publish Governor Smith's letter in the newspapers 
throughout the country and to preserve such right without 
any restrictions whatsoever. It is apparent further from 
her testimony that there was uncertainty as to whether 
the Atlantic Monthly Company was to be given "permission" 
to publish Governor Smith's letter at all. This question 
of granting such permission to the Atlantic Monthly 
Company was apparently the subject of conferences between 
her, Governor Smith and his advisors. After such con- 
ferences Mrs. Moskowitz testified that "it was decided 


that if the Atlantic Monthly Company were granted per- 


| 
| 
| 


be done in such a way that our right to have the reply 







published simultaneously in all the newspapers throughout 
the country without restriction should not be affected" 


(Moskowitz deposition, p. 84). 


Thereafter and on or about April lst, 1927 Mrs. 






Moskowitz sent a telegram to Ellery Sedgwick in which she 
stated the following: 







PNECESSARY TO SPECIFY FOLLOWING CONDITIONS 







WE MUST BE FREE TO RELEASE NEWSPAPERS ON 









PUBLICATION DATE ATLANTIC NEWSPAPERS 


MUST BE FREE QUOTE ALL OR PART WITH 







OR WITHOUT CREDIT ATLANTIC 





COULD NOT GIVE POSITIVE CONSENT 





PUBLICATION ATLANTIC BEFORE TUESDAY 








APRIL FIFTH" 











On or about April 1st, 1927 Mrs. Moskowitz confirmed 






her telegram to Mr. Sedgwick in a letter in which she made 


the following statement: 







n * * On advice from some of our edi- 
torial friends we must make the following 
conditions to which I think you will readily 
accede. 








1. That we be permitted to release to the 
newspapers on April 25th simultaneous with 
your release. 








2. That newspapers are free to quote all 
or part of the article without necessarily 
giving credit to the Atlantic Monthly. 






Of course, the second condition must be so 
clearly stated so that we can quote it in 

sending out our release. We will, however, 
state that we prefer that credit should be 
given." 












Thereafter and on or about April 5th Mrs. Moskowitz 






sent the following telegram to Ellery Sedgwick. 






"CAN DELIVER MANUSCRIPT FRIDAY APRIL 






EIGHTH OR EARLIER ON UNDERSTAND THAT 
WE MAY RELEASE TO NEWSPAPERS FOR Quo- 






TATION WHOLE OR PART ON YOUR PUBLICATION 







DATE AND WE RESERVE RIGHT TO ISSUE 





REPRINTS STOP PLEASE REPLY IMMEDIATELY 






EXECUTIVE CHAMBER ALBANY". 








All the conditions of the understanding which was 


had between the Atlantic Monthly and with Mrs. Moskowitz 






as agent of Governor Smith in the matter were set forth 
and telegrams 
in the correspondence, copies of which were marked as 






an exhibit in connection with the deposition of Mrs. 









Moskowitz (Moskowitz deposition, p. 85; pp. 89-90). 





No where in this correspondence is there any reference 


to copyright. 


said about copyright by Mrs. Moskowitz either to Miss 


| At no time prior to April 18, 1927 was anything 
| Fitzpatrick or to any other representative of the 


Atlantic Monthly (Moskowitz deposition, p. 85). 


It was the intention of Mrs. Moskowitz, and 





presumably that of Governor Smith also, that Governor 
Smith's reply to the open letter of Mr. Marshall should 
be given the widest possible publicity in the newspapers 


of the country without any restrictions whatsoever 





save only that the publications to be made in the news- 
papers should not be made before the publication date 

of the issue of the Atlantic Monthly in which permission 
had been given for Governor Smith's letter to appear 
(Moskowitz deposition, pp. 85-6). Mrs. Moskowitz 

did not give to the Atlantic Monthly permission to make 
























any publication of Governor Smith's letter on or about April 
8, 1927. She did not know that the Atlantic Monthly had 
taken any steps toward the publication of Governor Smith's 
letter as a book or pamphlet on April 8th, 1927; she was not 
consulted about such a publication by any representative of 
the Atlantic Monthly and was not asked and did not give to 
the Atlantic Monthly permission to make any such publica- 


tion (Moskowitz deposition, p. 89). 


She was asked by Miss Fitzpatrick of the Atlantic 
Monthly whether any payment should be made to Governor Smith 


"for giving his permission" to publish his letter. She 


informed Miss Fitzpatrick that Governor Smith never accepted 


payment in matters of that kind, and nothing was paid by the 













Atlantic Monthly Company for permission to publish Governor 
Smith's letter (Moskowitz deposition, p. 90). Mrs. Mosko- 


witz testified further as follows: 


"Q Cantt you answer my question, Mrs. 
Moskowitz, yes or no ? A Well, it 
is rather a complicated question to 


answer yes or noe I was not told to 





sell that letter. I was told to give 





it to the Atlantic Monthly with per- 







mission to publish it. Does that 
answer the question? 


Q No. 





Then you never were told by 


Governor Smith to sell or transfer to the 
Atlantic Monthly his literary property 

in the letter, were you? A No. No 
question of literary property ever came 


up." (Moskowitz deposition, p. 107) 


Ana under re-cross examination by Mr. Rand, of counsel for 
the Atlantic Monthly Company, Mrs. Moskowitz testified 


further: 


"BY MR. RAND: 

Q He did, didn't he, say to you in sub- 
stance, that he gave you the article 
to be given to the Atlantic Monthly 
upon such terms and conditions as to 


publication as you thought proper? 





A With reservation of rights of 
publication in the newspapers. That 
is the one thing we were all anxious 


about, that the Atlantic Monthly 





should have credit, but that the 
newspapers should have full oppor- 
tunity to publish it." (Moskowitz 


deposition, p. 110) 
* * * OK 


Q Was it your idea that the full 
property went to the Atlantic Monthly, 


-10- 









and that you then received permission to 














release to the press, or was that some- 





thing which you held back, that you did 
not give to the Atlantic? 
MR. DEWITT: 


| 
I object to that as to form. 
A To my lay mind, there was a reservation 
of the right to republish in the news- 
papers simultaneously, I mean, my 


thought was rather a reservation than 





anything else". (Moskowitz deposition, 





Ds 221} 


| It is apparent from the deposition of Mrs. Moskowitz 





that what was in fact done was merely to give the Atlantic 
Monthly permission to print a copy of Governor Smith's 
letter in the May issue of its magazine and that Mrs. 
Moskowitz, in fact, did reserve to herself and Governor 
Smith the far greater right to publish Governor Smith's 


letter in the hundreds of newspapers throughout the country 









without any restrictions whatsoever and without credit 









to the Atlantic Monthly. 









The reservations plainly stated 


in the correspondence are clearly inconsistent with the fact 







claimed by the plaintiff that Mrs. Moskowitz, acting as the 





agent of Governor Smith, had, in fact, prior to April 18th, 






1927, conveyed the full literary property in Governor 







Smith's letter to the Atlantic Monthly Company. Looking 








| at the circumstances surrounding the transaction as a whole, 
| | 


| it is apparent that this claim on the part of the plaintiff 


is not substantiated by the facts. It is apparent that the 


Atlantic Monthly was at most a mere licensee and not the 


proprietor of the entire literary property in Governor 


Smith's letter. 





It is well settled law that a mere licensee is not 


; 
| 
) 
| a proprietor and hence not entitled to copyright a work | 
which it has merely the permission to publish. Where the | 


author has granted to another only certain limited rights,i.e., 


less than the whole ownership such as the permission to 













make only a magazine publication, the other rights being 
| reserved to the author, the person receiving such 
limited right is a mere licensee, not a proprietor, and 


| cannot obtain a valid copyright for the author's work. 


Public Ledger v. New York Times Co., 275 
ed. 5 


Fraser v. Yack, et al, 116 Fed. 285 





New Fiction Pub. Co. v. Star Co., 220 
Fed. 994 


Publie Ledger Co. v. Post Printing & 
Publisnhi Co. 294 Fed, 450 and cases 
referred = therein. 


Public Ledger v. New York Times Co. 279 
Fed. 747 

13 Corpus Juris, pp. 966Sec.2; p. 1045; 
De e 


In Public Ledger v. New York Times Co., 275 Fed., 562, 














supra, the Court stated at pages 565-564; 


"Not being an ‘author,’ the plaintiff 
concetes that it must be 'proprietor' of 
the literary property in the letter in 
order to secure a valid copyright in the 
United States, and so of course 
the statute requires. Section 8, Copyright 
Act (Comp. St. Sec. 9524). The statute of 
1909 does not define 'proprietor,' but under 
the act of 1831 (4 Stat. 436), where in 
one part the word ‘assigns' is used and 
another the word 'proprietor,' the two were 
taken as synonymous. Mifflin v. R. H. 
White Co., 190 U.S. 260, 262, 23 Sup. Ct. 
769, 47 L. Bd. 1040. Under Revised 
Statutes, Sec. 4952, as amended by 26 St. at 
L. 1107, it was also assumed that a 
licensee could not obtain copyright, 
American Tobacco Co. v. Werckmeister, 207 U. 
S. 284, 296, 28 Sup. Ct. 72, 521. Ma. 208, 
12 Ann. Cas. 595, but that there must be a 
full assignment of the literary property, 
Saaka v. Lederer, 174 Fed. 135, 98 C.C. 
A. 571 (C.C.A. 34); Belford v. Scribner, 
144 Us. 488, pi Sup. Ct. 734, 06° Li. EA, 
514, has nothing to the contrary; Fraser 
v. Yack, 116 Fed. 285, 53 C.C.A. 563 
(C.C.A. 7th), was a distinct holding under 
the earlier law that a contract very similar 
to this, being only for a license, would not 
support a copyright. Under the present act 
Judge Mayer has said that there must be a 
full transfer of rights to make one a 
'proprietor,' New Fiction Pub. Co. v. Star 
Co. (D.C.) 220 Fed. 994; and in Fiteh v. 
Young (D.C.). 250 Fed. 743, affirmed 
239 Fed. 1021, 152 C.C.A. 664, I ruled that 
there must be a statutory division of the 
various rights before they can be separately | 
assigned. 







"I think that the word 'proprietor' of the 
present act must be treated as having the 
same meaning as in the old and as equivalent 
to 'assign.' If so, it follows that the 
author's rights may not be divided except as 
the statute recognizes a division, and that, 
if he retains a part of what goes to make up 
any of the recognized divisions, his assignee 
is not a 'proprietor.'" 











It is apparent, therefore, from the correspondence 





| between Mrs. Moskowitz and the Atlantic Monthly Company 
and from the deposition of Mrs. Moskowitz in this action 
that no rights of proprietorship in the manuscript of 


Governor Smith's letter were conferred upon the Atlantic 


Monthly but only the permission to make publication of a 
| copy of Governor Smith's letter coincidently with the 
| publication thereof in the newspapers, which right Mrs. 


: 
{ 


| Moskowitz reserved to Governor Smith. It follows, there- 





fore, that the Atlantic Monthly Company could not, and 
did not, obtain a valid copyright on Governor Smith's 


letter. 


III. 


| THE ALLEGED PUBLICATIONSOF GOVERNOR SMITH'S 
| LETTER ON APRIL 8, 1927, AS A BOOK AND ON 

| APRIL 16, 1927, IN THE PLAINTIFF'S MAGAZINE 
THE ATLANTIC MONTHLY, ARE NOT PUBLICATIONS 

WITHIN THE MEANING OF THE COPYRIGHT ACT. 








The alleged publication of April 8, 1927, was the 





sale by one employe of the plaintiff in this action to: 
another employe and officer of the plaintiff in this action 






of a single copy thereof for the sum of ten cents (10¢). 










This transaction, it seems obvious, was not a bona fide 






| Publication, but a publication made under conditions 






impliedly precluding diffusion of its contents. Such a 





publication is insufficient. 


15 Corpus Juris, 979, 981, par. (2) 










On this subject Copinger, a well known author on the law 


of copyright, states (Fifth Ed.) at page 312: "Publication 





must, it is thought, be substantial and bona fide", re- 
















ferring to what constitutes publication under the British 


Copyright Act. 


Section 9 of the Copyright Act provides for the se- 
curing of copyright of a work "by publication thereof 


with the notice of copyright required by this Act ;". 





It would seem, therefore, that there can be no doubt 
that the law itself requires a bona fide publication to 
take place to obtain a valid copyright. This requirement 


which 
of publication/the law imposes: must take place before 





the deposit of copies in the Copyright Office and it would 
seem, therefore, that the deposit of copies in the Copy- 
right Office was not the publication contemplated by the 
law. While there have been some decisions to the effect 
that the deposit of copies was a sufficient publication, 


the most recent expression of opinion from one of the 









Judges who had so decided in an earlier case indicates 






that it is now his opinion that the mere deposit of copies 






in the Copyright Office is not a publication. In the 
ease of Mittenthal, Inc. v. Berlin, 291 Fed. 714, decided 






in March, 1925, Judge Learned Hand makes the following 







statement at page 715: 






"Stern v. Remick, supra, was rightly 
decided because there had been a sale, 





but I must own that what I said there of 
publication seems to me now open to doubt.” 


The plain wording of the statute requires that publi- 


cation be made before the deposit of copies to obtain 





[copyright . For more than three-quarters of a century it 
Ber been the settled law of this country that protection 
under the Copyright Law is granted only to those who perform 


(the conditions essential to a perfect copyright title. 


DeJonge & Co. v. Breuker & Kessler Co. 
Io Fed. ode 


In this case the Court stated at page 36: 





"For 75 years it has been the settled 
law of this country that protection under 
the Copyright Law is granted only to those 
who perform the conditions essential to a 
perfect copyright title. (citing cases) 
Copyright protection is wholly statutory 
and one who claims it must prove affirmatively 
his performance of all the statutory con- 
ditions precedent to his right of action". 


It appears further from the deposition of Mrs. 





Moskowitz without any contradiction on the part of the 


| plaintiff, that Mrs. Moskowitz granted to the plaintiff 





| no authority whatsoever to make any publication on April 

8, 1927, and Mrs. Moskowitz testified that she was not 
consulted about such a publication by any representative 

of the plaintiff; was not asked and did not give to the 
plaintiff permission to make any such publication (Moskowitz 
deposition, p. 89). 


It would seem, therefore, that a publication made 
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without permission or authority to do so, does not consti- 








tute a publication contemplated by Section 9 of the Copyright 


Acte 


See Copinger's Law of Copyright (Fifth Ed.) 
pages 37, 42. 


The plaintiff also claims that there was a publica- 


tion on April 16, 1927, for the reason that certain copies 
of the May, 1927, issue of the Atlantic Monthly were placed 
in mail sacks and delivered to the United States Post Office 
at Concord, New Hampshire, on that day, which magazines were 
intended for transmission to newsdealers on the Pacific 
coast and to points without the United States. At the same | 
time the plaintiff wrote a letter to the local newsdealer 

Qn whose account they caused these magazines to be so 
shipped, requesting that they be not placed on sale prior to 


April 25th. It is apparent that no member of the public 





would see the magazines for several days thereafter, and there 
was no evidence adduced in the case to show that any of 
these particular magazines were, in fact, seen by a member 
the public prior to April 25th, 1927. Under these circum- 


Stances, clearly there was no publication within the meaning 







of Section 9 of the Copyright Act on April 16, 1927. 


Black, et al v. Allen Co., 56 Fed. 764 





Wall v. Gordon, 12 Abb. Pr. N.S. (N. Y.) 349 


In Black ve Allen Co., supra, the Court stated at 














pages 768-769: 


"The date of the publication in this 
country was March 27, 1888. Defendant 
claimed that several thousand copies of 
the encyclopaedia, containing the work in 
question, were sold in Great Britain 
before March 27, 1888. An examination of 
the exhibits, however, shows that most of 
these were sent to the Scribners in pre- 
paration for publication in the United 
States on March 27th. On or about March 
12th, two lots of the encyclopaedia, in 
quires, were sent to two different 
publishers. The invoice which accompanied 
one of these lots was obtained and pro- 
duced, and it contains a request that the 
books be not exposed for sale until bound 
copies should afterward be sent. Under 
the circumstances, I think this request 
may properly be considered as a condition 
of the consignment or sale. There is 
no evidence that the request was not 
eomplied with. In the absence of evidence 
to the contrary, it may fairly be inferred 
that a similar condition was annexed to the 
other consignment. | 


On March 24th the Blacks published, 
in periodicals, advertisements that they 
would publish volume 23 of the encyclopaedia 
on March é7th; also, on March 24th, they 
sent out upward of 2,000 copies. While 
it is possible that some of these copies 
may have reached the subseribers before 
March 27th, there is no proof that 
any one of them did. In many, perhaps most, 
of the cases, it is clear that they could 
not have reached them before that day. 
There is no proof that any of these copies 
were actually within the control of any 
purchaser hefore March 27th. The Blacks, 
in good faith, made March 27th the date 
of publication, and distributed the works 
in the manner they did with the intent that 
no publication should take place until 
that day; and, in the absence of any proof 
to the contrary, I am of the opinion that 
publication was made, both in Great Britain 
and this country, on March 27, 1888, 














A considerable number of copies were 





sent by carriers to subscribers on March 
24 and 26, 1888, by the Blacks. I find no 
. evidence which makes it certain that any 
. of these reached the subscribers before 
| March 27th. Defendant claimed that these 
| deliveries to the carriers, to be for- 
warded to the subscribers, made the books 
. the property of the subscribers upon de- 
} livery to the carriers, and that, therefore, 
there were absolute sales and a publication 
| 





on March 24th. Even if the sales were 
completed, in the absence of proof that 
any of these books actually reached the 
purchasers before March 27th, I hold that 
Such change of title alone did not amount 
to publication," 


In Wall v. Gordon, supra, the Court stated at 
pages 3506351: 


| 
"But as to the transactions in London, 
in leaving two hundred copies with music 
dealers for sale on his account, subject 
only to the restriction on their general 
authority that they should not be sold 
previous to September 11, 1871, I am of the 

opinion that it constituted a complete 
dedication to the publie of the right 

possessed by plaintiff as author (or 

| 





assignee of Hunt), from and after that date." 
(Underscoring ours) . 











IV. 


THE NOTICE OF COPYRIGHT PRINTED IN THE MAY, 
1927, ISSUE OF THE ATLANTIC MONTHLY DOES NOT 
COMPLY WITH THE REQUIREMENTS OF THE COPY- 
RIGHT LAW WITH RESPECT TO THE PLACE OF APPLI- 
CATION OF THE NOTICE OF COPYRIGHT IN A 
PERIODICAL. 


It will appear to the Court on examination of a copy 







of the May, 1927, issue of the Atlantic Monthly that the 


copyright notice printed therein is not in compliance with 






the requirements of the Copyright Law. Section 19 of 





the Copyright Law provides one method of application of the 






copyright notice in the case of a book and a somewhat differ- 


lent place of application in the case of a periodical. The 


‘first sentence of this section provides as follows: 


"The notice of copyright shall be applied, in the 

case of a book or other printed publication, upon 
its title page or the page immediately following, 
or if a periodical either upon the title page or 
upon the first page of text of each separate 
number or under the title heading, or if a musical 
work either upon its title page or the first page 
of music." 


| From an inspection of the May, 1927, issue of the 


| Atlantic Monthly it is apparent that the title page is either 


i 


the front cover thereof or page 577 of the text. No copy-~ 





‘right notice appears in either of these places. The only 

| other place where the copyright notice could be applied in | 
compliance with the law is “under the title heading". The 
only attempt made by the plaintiff to comply with the provi- . 
sion of the law with respect to notice is to be found beneath 
a full page advertisement on the inside of the front cover. 


This, it seems, is neither upon the title page or upon the 


first page of text or under the title heading. 


See Freeman v-. The Trade Register, Inc., 173 Fed. 
419, pe 421, 425-426. 


* The copyright notice in the May, 1927, issue of the 





Atlantic Monthly not being applied as required by Section 19 
of the Copyright Law, no valid copyright could have been 


obtained by the publication of Governor Smith's letter as a 


part of its contents. 











Vv. 


ANY COPYRIGHT OTHERWISE OBTAINED BY THE PLAINTIFF 
ON GOVERNOR SMITH'S LETTER WAS INVALIDATED PRIOR 
TO THE COMMENCEMENT OF THIS ACTION BY THE PUBLICA- 
TIONS THEREOF IN THE NEWSPAPERS AND BY THE 
ASSOCIATED PRESS WITH THE AUTHORITY OF MRS. 
MOSKOWITZ WITHOUT ANY NOTICE OF COPYRIGHT. THE 
PLAINTIFF CANNOT MAINTAIN AN ACTION FOR INFRINGE- 
MENT OF COPYRIGHT EVEN THOUGH THE ALLEGED INFRINGE- 
MENT OCCURRED BETWEEN THE TIME WHEN THE PLAINTIFF 
CLAIMS IT OBTAINED COPYRIGHT AND THE TIME WHEN 

THE COPYRIGHT WAS INVALIDATED BY SUCH AUTHORIZED 
PUBLICATION WITHOUT COPYRIGHT NOTICE. 


There is no dispute upon the evidence in the case 


| that Mrs. Moskowitz had the authority to cause Governor 


Smith's letter to be published without credit to the Atlantic 
Monthly and therefore had the authority to cause the publica- 
tion thereof without any notice or claim of copyright on the 


part of the Atlantic Monthly. 


It clearly appears from the testimony of Mrs. Mosko- 
its that she did, in fact, exercise this right. Mrs. 
Moskowitz testified that prior to April 16, 1927, on which 
date the publication complained of appeared in the “Boston 
Post", she had sent by the hand of her son to the newspaper 
"The New York World", a printed galley of Governor Smith's 
letter which was sent to her by the Atlantic Monthly, so 
that "The New York World" could set it up in type and have 
it. ready for publication. (Moskowitz deposition, page 91) 


This printed copy of Governor Smith's letter so received 


Pe 





by her and sent to "The New York World" bore on it no notice 

















of copyright whatever. (See exhibit annexed to depositions 
} numbered 2 for identification) While Mrs. Moskowitz could 
| not recall how long before Aprill6, 1927 it was so sent to 
the “New York World", her recollection was clear that it was 


‘vefore April 16, 1927. Her testimony on this point was as 





follows: 


"Q.- But you do not recall just how long before 
i April 16th it was? A. No. 


| Q@- You do remember that it was before April 

| 16th, don't you? A. Yes". (Moskowitz deposi- 

tion, pages 92-93) 

1927 
| Thereafter on April 18th/a copy of Governor Smith's 
letter was published in the “New York World" without any 

notice of copyright upon it. (See exhibit annexed to depo- 
sitions numbered 4a for identification) A copy of Governor 


Smith's letter .so published in the "New York World" on this 





date was actually printed from this galley and not from one 





| of the copies of the letter which were later furnished to 


Mrse Moskowitz by the Atlantic Monthly on Sunday, April 17th. 






Mr. Swope, the executive editor of the "New York 


World", testified unequivocally that he knew at the time of 






making this publication that he was not under the necessity 






of publishing any copyright notice of the plaintiff herein 






in connection therewith. On this point Mr. Swope was asked 






the following question and made the following answer? 






"Q. You know, do. you, Mr. Swope, at the time 
you directed publication of the text of Gov- 
ernor Smith's reply, that your newspaper was 
under no obligation to print any copyright 
notice with respect to your reproduction of 
the Governor's reply? 


under such necessity." (Swope deposition, 
pages 45-46) 





. 

| A. I should say I knew that we were not 

| 

| It appears further from the deposition of Mr. George 


|W. Turner, city editor of the Associated Press, that on the 
leet nie of April 16, 1927 he received from Mrs. Moskowitz a 
copy of Governor Smith's letter and was informed by her that 
it could be published by the newspapers with or without 

| giving credit to the Atlantic Monthly. (Turner deposition, 
page 10) It appears further from the deposition of Mr. 
Turner that thereafter the Associated Press sent out copies 


of Governor Smith's letter to the newspapers in the City of 


| New York, and parts thereof to newspapers throughout the 





| country, without any copyright notice whatsoever in connec- 


| 





ere therewith. 


From these facts there can be no doubt that any copy- 
right which might have been otherwise obtained on Governor 


| Smith's letter was invalidated. 


The Copyright Act in force prior to the Copyright Act 
of March 4, 1909 provided "That no person shall maintain an 


the 
action for/infringement of his copyright unless he shall give 
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notice thereof by inserting in the several copies of every 


edition published" the notice of copyright as provided for 
| in the law. The law was well settled by numerous decisions 
that where the prescribed notice of copyright was omitted 


from copies of a work in which copyright had theretofore 





been obtained, no action for infringement of copyright could. 


_ thereafter. be maintained. 


The Copyright Act of March 4, 1909, when adopted, 
| contained in Section 63 thereof the following provisions 


"That all laws or parts of laws in conflict with 
the provisions of this act are hereby repealed, 
but nothing in this act shall affect causes of 
action for infringement of copyright heretofore 
committed now pending in the Courts of the United 
States, or which may hereafter be instituted; but 
such causes shall be prosecuted to a conclusion 
in the manner heretofore provided by law" (See 
footnote) 








It is apparent from the foregoing provision of the 








Act of 1909 that the prior Copyright Act was repealed only 






to the extent that the same or parts thereof were in conflict 






with the Act of 1909. Confirmation of this view is found 





in the opinion of the Attorney General of December 22, 1909. 







ee 


Notes Congress in restating the laws of the United States in 
what is now known as “Code of the Lawe of the United States 
omitted Section 63 of the Copyright Act of 1909 quoted above. 
It appears, however, from the statement of Roy G. Fitzgerald, 
Chairman of the Committee on the Revision of the Laws of the 
United States, dated June 30, 1926, that b his officisa " 


Statement of the laws "no new law is enacted his 
repealed". ena and no law — 




















The provision of the Act theretofore in force, "that 





















| mo person shall maintain an action for infringement of his 
copyright unless he shall give notice thereof by inserting 
in the several copies of every edition published", etc., is 
not inconsistent with the provisions of the Act of 1909, 
but, on the contrary, is entirely consistent therewith, 

| and the decisions of the courts since the passage of the 

| 1909 Act have indicated that the prior decisions barring the 
| maintaining of an action for infringement of copyright where 


notice of copyright had been omitted by the authority of the 





copyright proprietor should be followed. 


In the case of Record & Guide Co. v. Bromley, 175 Fed. 
156, decided on December 4, 1909, the Court held that where 
@ Valid copyright had been obtained in the year 1908 and 


where it appeared that after the commencement of the action 





. (and therefore necessarily after the commission of the al- 


| leged infringement) the copyrighted matter had been repub- 


“lished without proper notice of copyright, the plaintiff 
could maintain no right of action for copyright infringement. 





In that action it appeared that plaintiff in the years 1907 


and 1908 had published certain matter in weekly issues and 






that during the year the same matter was published in quar-= 






terlies and that at the end of the year it was republished 





in an annual volume. It appeared further that during these 






years the notice of copyright on the weeklies as published 















was sufficient, but the Court held that no right of action 


for infringement could be maintained because of the publica- 






tion in the quarterlies and annual volume, as the name of the 










copyright proprietor, of a name other than the name under 
which the copyright was originally obtained. The Court held 


further that although the annual volume and One or two of 


the quarterlies for the year 1908 appeared after the insti- 








| tution of that action, it was entirely proper for the Court 
. 


to take their appearance into consideration and to base upon 


| 
} 
} 


| 
| 
| 
them the conclusion that the weekly issues which had thereto- 


ee been duly copyrighted ceased thereby to be protected. 


| The Court held further that it is well known that in equity 


| 


the Court is governed by the situation at the date of the 





| decree rather than at the time when the bill was filed. 
The Court stated at page 163: 














" 4. A similar statement may be made concern- 


ing the weekly issues from June 1, 1907 to 
. August 22, 1908. The notice upon each of these 
| issues is in proper form, namely, ‘Copyrighted 
1907 (or 1908) by the Record and Guide Co.' 
But, although this notice is sufficient, no right 
of action for infringement can be maintained 
because the publication of the annual volume 
for 1907, and its copyrighting, not by the 
Record and Guide Company, but in the name of the 
Realty Records Company, bring the situation 
within the ruling of Mifflin v. Dutton. Moreover, 
the quarterlies for 1907 were copyrighted either 
by the Realty Records Company or by the Record and 
Guide Real Estate Information Bureau. 
















So far as the weekly issues during the year 
1908 are concerned, a like ruling must be made. 
All the quarterlies for 1908, and the annual 












number for that year, were copyrighted in the 
name of the Realty Records Company, and, al- 
though the annual volume and one or two of the 
quarterlies appearedafter the institution of 
the present suit, I have no doubt that it is 
| entirely proper for the court to take their 
| appearance into consideration and to base upon 
them the conclusion that the weekly issues 
from January to August 22, 1908, ceased thereby 
| to be protected. It is well known that in 
equity the chancellor is governed by the sit- 
uation at the date of the decree, rather than 
at the time when the bill was filed. ‘The 
rights of the parties as they stand when the 
decree is rendered are to govern, and not as 
they stood at any preceding time.' Randel v. 
Brown, 2 How. 406, 11 L. Ed. 318. 








If I am correct in the views thus expressed 
concerning the invalidity of the plaintiff's 
copyrights, it is, of course, unnecessary to 
discuss the question of infringement. But I 
have read the whole record, and I have no hes- 

| itation in saying that the evidence upon that 
subject is of such a character that I believe 
the suit to have been fully justified. While 
it is true that the reasons already given 
destroy the foundation of the plaintiff's 
action and therefore forbid the court to 

grant the relief for which he asks, I think 










the evidence that has been offered concerning 
the defendants! acts should be permitted to 
influence the disposition of the costs; and the 
decree dismissing the bill may therefore con- 
tain a direction that each party shall pay one- 
half of the total costs of the suit." 


Upon reference to the Act of March 4, 1909, we find 











in Section 9 thereof the direct and express requirement’ 


that the copyright notice required by the Act "shall be 







affixed to each copy thereof published or offered for sale 
in the United States by the authority of the copyright 


propristor.-x x. x *, 


In Section 20 of the 1909 Act we find the provision, 
“the omission by accident or mistake of the prescribed 
notice from a particular copy or copies shall not invalidate 


the copyright x x x % 


The language of Section 20 clearly indicates sub 
Silentio that where the prescribed notice is omitted, not 
by accident or mistake but by the authority of the copyright 


proprietor, such omission does invalidate the copyright. 
13 Corpus Juris 1067 


Mr. Weil, a well-known author on the Law of Copyright, 
ms his book on that subject published in the year 1917, was 
of the opinion that the decision in the case of Record & 
Guide Co. v. Bromley, supra, would still be authority under 
the new law. He states at page 4933 


"The Court may, in determining the validity 
of a copyright, take into consideration 
facts affecting its validity which arise 
subsequent to suit, but prior to decree. 
The normal equity rule in this respect 
governs such cases." 


Mr. Weil, in discussing the provisions of Section 20 
of the present act quoted above, says further at Pages 350- 
5513 


"The result of this » portion of the section 
is, then, that an otherwise valid copyright 
will not be invalidated by the accidental 
or mistaken omission, either in whole, or 
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afortiori in part, of the prescribed notice 

rom any particular copy or copies, Inten- 

tional, or negligent, omission, or omission 
| from all or, perhaps, substantially all copies 

would, it seems, not permit the application 
of the saving provisions of the section. Un- 
less the omission of the notice is such as 
described in this section, its omission would, 
it seems, quite clearly, under Section 1, and 
well settled rules of law, invalidate the 


. copyright, or, at least, prevent suit for its 
infringement i" 





Mr. Weil's opinions find support in the trend of 





| 
| 


| In the case of Herbert v. Shanley Co., decided by the 
| 


judicial decisions since the 1909 law was enacted. 


Circuit Court of Appeals of the Second Circuit in 1916; 


| 229 Fed. 540, reversed on other grounds 242 U. S. S91, 


; 


the Court held that where the song "Sweethearts", which had 
theretofore been duly copyrighted as a dramatico-musical 
composition and later republished separately without notice 
of the copyright previously obtained, the plaintiff in 

an action for infringement of copyright by the public 
|rendition of the song could not claim the benefit of the 


copyright previously obtained on the dramatico-musical 





composition. The Court said at pages 343-344: 


" his brings us to inquire whether the com- 


plainants can claim protection for this song 
under their prior copyright of the dramatico- 
musical composition from which it has been 
taken. The copyright of a dramatico-musical 
composition secures to the proprietor, as 
already stated, the exclusive right of per- 
formance, and it makes no difference whether 
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| 





the performance is or is not for profit. 

Did the complainants, by publishing and 
copyrighting the song separately and apart 

from the previously copyrighted dramatico- 
musical composition of which it was a part, 
lose as to the part so published the benefit 

of its copyright as a dramatico-musical 
composition? There can be no doubt that they 
have lost that right as to the republished 
part, for the reason that in republishing they 
failed to state that the comic opera from which 
the song was taken was itself copyrighted. We 
have failed to find any such announcement prin- 
ted on the music sheets of the song. In its 
absence the complainants cannot claim the benefit 
of the prior copyright. Whether, if they had 
inserted a notice of the previous copyright, 
they could have retained the advantages of it 
as to the republished song, we need not now 
consider. 


The conclusions to which we have come are: 

(1) That complainants cannot claim the 
benefit of the copyright of the dramatico- 
musical composition for that portion of the 
composition which they republished separately 
and without notice of the copyright previously 
obtained." 


In the case of E. I. Horsman and Aetna Doll Go. Ince 
SE BO UNG VOL UOo, INC 





ve Kaufman, decided by the Circuit Court of Appeals, Second 
Circuit, in December, 1922, and reported at 286 Fed. 372, 
the Court held that compliance with the provisions of the 
Copyright Act with respect to the Placing of the copyright 


notice on copies of the copyrighted work must be alleged and 


In the recent case of Gerlach-Barklow v. Morris and 


Bendien, decided December, 1927, by the Circuit Court sf 


Appeals, Second Circuit, 23 Fed. (2d) 159, the Court indica- 
ted that it would be proper for the defendant therein to 
establish upon the trial, if it could, that the plaintiff 
had published copies of the picture to which it claimed 
copyright without notice of copyright. The only inference 
that can be drawn from the statements of the Court in this 


case is that, if the defendant were able to prove on the 





final hearing that copies of the plaintiff's copyrighted 


picture had been published by plaintiff's authority without 


_the notice of copyright, the plaintiff could not maintain 
its action for infringement. 

| te 3 

| For the information of the Court we might add that 





} 
| 
; 


| we have read the brief of counsel for the defendant-appellant 





in the above mentioned action and that none of the decisions 
to which this Court's attention has been called in this 

h Setar a atten were cited to the Circuit Court of Appeals of the 

| Second Circuit upon the appeal in that action, and that we have 

‘been informed by counsel for the defendant that the action 


had been discontinued without a trial of the issues. 








After a fair and impartial consideration of the 
facts in this aase and of the law applicable thereto, it 
appears (1) that the plaintiff herein was not the proprietor 
of Governor Smith's letter and therefore could not obtain a 


valid copyright thereon; (2) that the claimed publications 
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of Governor Smith's letter by the plaintiff on or about 
April 8, 1927 as a book and on or about April 16, 1927 as a 
part of the contents of the May issue of the Atlantic 
Monthly magazine, were not publications within the meaning 
of the copyright law; (3) that the copyright notice printed 
in the May, 1927, issue of plaintiff's magazine was not 
applied in the manner and place required by the Copyright 
Act, and that, therefore, no valid copyright could be ob- 
tained by reason of such claimed publications; (4) that any 
copyright otherwise obtained by plaintiff was invalidated 
by the authorized publications of Governor Smith's letter 
without any copyright notice thereon prior to the commence- 
ment of this action; and (5) that no grounds existed at 

the time of the commencement of this action which conferred 


upon a Court of Equity jurisdiction thereof. 


It follows, therefore, that the bill of complaint 


should be dismissed. 


Respectfully submitted, 


DeWitt & Van Aken 
As Amici Curiae 
Office and P. O. Address 


Macdonald DeWitt 420 Lexington Avenue, 
Harry H. Van Aken Borough of Manhattan 
Arthur A. Moynihan City of New York. 


Edgar H. Ae Chapman 
Carl A. Espach 
Of Counsel 
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IN THE DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF MASSACHUSETTS 


In Equity 
No. 2812 


ATLANTIC MONTHLY COMPANY 
Ve 


POST PUBLISHING COMPANY 


See ew mK ae re or ee 


Se Sew ee re 


Now comes the defendant im the above 


entitled case and claims a trial by jury. . 


By its attorney, 2 


\>" 


DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF MASSACHUSETTS 
In Equity 
#2812 
ATLANTIC MONTHLY COMPANY 


Vv. 


POST PUBLISHING COMPANY 


Now comes the defendant and amends its 
answer heretofore filed by adding the following: 

"The defendant specifically denies that 
the plaintiff herein had any authority to copyright 
said article in its own name or has any right to 
bring this suit: that the only right in the plaintiff 
was a license to publish the article on the same date 
as all newspapers of the United States, the author of 
the article having the right to furnish copies of the 
article to all such newspapers, with the right to quote 


the whole or any part with or without credit to the 


- plaintiff. 


Further answering the defendant says that 
prior to the alleged publication set forth in the Bill 
of Complaint the plaintiff had already made a publication 


of said article for distribution, which publication contained 


(2) 


no copyright notice as required by the statute. 
Further answering the defendant says 
that the article differed in phraseology from the 


article previously published and was not the best 


By its attorneys, 


edition." 


~ 
oe 








DISTRICT COURT OF THE UNITED ST 
Se See | "DISTRICT OF MASSACHUSETTS 


Ft 
ee 2: 








. . In Equity 
: : #2812. 
ox = 5 |) ATLANTIC MONTHLY COMPANY = 
ea "The : v. mec 4 
- ss ) POST PUBLISHING COMPANY 
: iO Ge, ae = a 
: \- | Pas : 
5.) AMENDMENT TO THE ANSWER. 
=e . 
: ; 4, 3 der, Whitman, Nayeun & Crocker 
ei ee 1101 Pemberton Bide. E> = 
° 7 2 ; +> 3 x a3 Boston, meee. ° 3 acs =: Pi " A : 





we 


Mareh 8, 1928. 


Mr. Romney Spring, * . 
Tremont Bldg., We 
Boston, Mass. \ 
/ 


Dear Mr. Spring: ‘a }) 

In the matter i thé-Laterrogataries filed 
by you in behalf of the praintitf in the United States 
District Court in the ase of APlantic Monthly Co. v. 
Post Publishing Co. I\ enclose ba is herewith a copy of 
my ohjections to the interrogstéries which I intend to 
present to the Court, and inasmuch as Rule #58 requires 
proof of notice of the purpose $4 to do, I shall be 
obliged to you if you will. ooept service on this letter 
and return it to me, after “ges I understand the Court 
will set some date when the ob36 tions are to be 
determined. a 


YA 
ey truly yours, 


~ 
w/HA. at Awe 
Enc. o 


Boston, March 9, 1928. 
Service of the foregoing notice is hereby 


accepted, 


Attorneys for the Plaintiff, 
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DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF MASSACHUSETTS 


In Equity 
#2812 


ATLANTIC MONTHLY COMPANY 
Ve 
POST PUBLISHING COMPANY 


eo Sw SO De ee 


OBJECTIONS BY THE DEFENDANT TO 
INTERROGATORIES FILED BY THE 
PLAINTIFF UNDER EQUITY RULE #58. 


To the Honorable the Judges of the District Court: 
The defendant objects to the sixty-nine 
interrogatories and each and every one of them as 
though the objection had been separately and 
specifically set forth on the ground that they and 
each of them are immaterial, incompetent and irrelevant 
to any issue raised by the pleadings. 
By its attorneyq, 





DISTRICT COUR 


DISTRICT OF MASSACHUSETTS 


In Equity 
#2818 


ATLANTIC MONTHLY COMPANY 
Ve 
POST PUBLISHING COMPANY 


OBJECTIONS BY THE DEFENDANT TO 
INTERROGATORIES FILED BY THE 
PLAINTIFF UNDER EQUITY RULE #58. 


cael 





Elder, Whitman, Weyburn & Crocker 


1101 Pemberton Bldg., 
Boston, Mass. 
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«| tu PRE DISTRICT COURT OF THE UNITED STATES 
“| / DISTRICT OF MASSACHUSETTS, hy: 


Vitae. 


IN EQUITY) — 
POST PUBLISHING COMPANY, DEFENDANT, | 


ATLANTIC MONTHLY COMPANY, PLAINTIFF . 





‘| ection and moves to emend its bill of complaint by inserting 
“at, the end of Paragraph 4 thereof the following: 


. Jen The said. work was published as hereinbefore 
set forth by the plaintiff with the notice of 
“@Opyright as required by Section 9 of the seid 
Copyright Act, such notice being printed on the 
first page of seid. work in the words following, 
“to wit, "Copyright, 1927, by the Atlentic Monthly 
Company". <All copies of seid work published or 
offered for sale by, the plaintiff herein at any 
“time have borne notice of copyricht in the same 
words hereinbefore set forth or in: aubatantial ly 
> those words. Copies of said work so deposited 
- with the Library of Congress were the beatsedition 
Hat’ Sp QE? BOlG. work: then publisnedye Gol a | 
ARN eaiehdualtemy: <f Re WM Cope) so copyrighted was printed from 


| plates made within the limits of the United States, 
amely, from plates made in the city of Concord 
the State of New Hampshire in said United States, =| 
t the time said work wes copyrishted the pleintitr ~ 
owned the literery property in seid work and wes Prag 
Bg aa EES: - 


entitled to copyright said work. 


| 
| 
| 
| 
a Now comes the pleintiff in the above entitled 
| 
| 
| 
i 
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FREE EE OS AL 3 iE 4 Bogtor, Milam , Oothbee 205,008Me: ci. 


} \ ; Bs ev Are. : 


ca eG oy rake “MacGregor Jenkins, being duly ‘sworn, deposes and says? 





ca em the treasurer of the Atlentic Monthy Company, 
the plaintite in said action. a sbeve, ead the foregoing 
amendment to the pill of compleint, and en fomilier | lg 


ite contents. The ellecetions therein are true. 





ae a bogs i ae “COMMONWEALTH OF MASSACHUSETTS. 
Devi “Sutor, 8a. as nn “Boston, ct. 18, 1¢27. 





Then, personally aieoezed, the above named 
“A die ger Jenking, and made oath that the foregoing stetenent 





4 


; 
| 
} 
if 
|: 
: ie hin subscribed is ‘true. “Before me, Ws 
} 
| 
| 
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POST PUBLISHING COMPANY; 





IN THE DISTRICT COURT OF THE 
UNITED STATES 


DISTRICT OF MASSACHUSETTS, 


thn ee wer 


ATLANTIC MONTHLY CO 
PLAINTIPP ; 


Vv. 


DEFENDANT. 


MOTION TO AMEND 
BILL OF COMPLAINT, 





THOMPSON, SPRING & MEARS 


Wis 
“a ihe ne 


Caney 











DISTRICT COURT OF THE UNITED STATES, 
DISTRICT OF MASSACHUSETTS. 


EQUITY NO. 2912. 


ATLANTIC MONTHLY COMPANY ~ 
Ve 


POST PUBLISHING CO.. 


MOTION, 


Now comes the plaintiff and in eccordance with 
permission eranted to it by this Honorable Court moves 
that the ebove entitled action be transferred from the 
equity to the lew side of the court, and further seaed: 
that the pleadines hereto fore filed by it may be emended - 
by gitiking out the pleading entitled. "Bill of Complaint uy 


| ena subst itutine therefor : the pleadine entitled "Decleret ton" 


i. 


meee ennexed, 
oe Ate ettorneyy 





on end efi Me in aceorgend fae the provisions | of Sections 26, 85 


DISTRICT COURT OF THE UNITED STATIS 
DISTRICT OF MASSACHUSETTS. 


Lew No. 


ATLANTIC MONTHLY COMPANY, 
Plaintiff, 
v. 
POST PUBLISHING COMPANY, 
Defendant. 


DECLARATION, 


Fs The plaintiff is a corporetion duly orcanized 
under the lave of the Commonwealth of Massachusetts and having 
its principal place of business in Boston, in the County of 
Suffolk in said Commonwealth, The defendant, the Post Pub- 


lishing Company, is e corporation organized under the laws 





of said Commonwealth end having its principal place of business 
in said Boston , and committed the acts of infringement here- 
inafter compleined of in said seo crag of Massachusetts and 
elsewhere in the United States. 

_ The’ grounds upon which the jurisdiction of 
a this Honoreble. Court depends are that this: is an action at. 
lew erising under the Copyright Lews of the United States 








rf 


tion of a certain magazine called the "Atlantic Monthly", sai 
magazine beins published once in each month and havine a wide 
circulation amons persons resident in the United States and 
elsewhere in the world, 

3. The defendant is encacred in the publication ih 
said City of Boston of a morning paper under the name of "The 
Boston Post", and has been so engazed for @ long time. Said 
peper has a wide circulation, the averace net paid circulatio 
thereof being on the 16th day of April, 1927, about 394,851 
copies, and the gross circulation thereof being about 440,471 
copies. 

4. During the months of March and April, 1927, the 
plaintiff hed been engeced in necotiations with the Honorable 
Alfred F, Smith, then and now Governor of the State of New 
York in said United States, relative to the publication by the 
plaintiff of a certain original work to be written by said 
Alfred E, Smith end being @ reply to an open letter addressed 
to seid the Honorable Alfred E, Smith by Charles ©. Marshall, 
Esquire, and published in the April issue of said Atlantic 
Monthly, During said period said the Honorable Alfred E,. 
Smith composed © certsin work entitled "Catholic and Patriot", 
said work being a reply to said open letter by said Charles 
C, Mershall Esquire, and sent or caused said work to be sent. 
to the pleintiff for publication by it, and trensferred to the 


plaintiff all literary property in said work, including all 


rights conferred by the copyricht act hereinbefore and here- 


| anatter’ referred to, and authorized the ‘Plaintiff to copyright} 


said work in its own Peg Sadd work so received by the 
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the ‘literary property in said work and was entitled to copyripht 


=o 
of seid Honorable Atfred ©, Smith, himself a Roman Catholic, 





toward the relation of Church and State, end the possible effet 
on the conduct of him the said Honoreble Alfred FE, Smith of 
the fact thet he is a Roman Catholic should be be elected to 
the office of President of the United States, these questions 
having been widely discussed in the public press of the 

country and havine been widely debeted and considered. The 
publication of such an article in the Mey number of the 
Atlantic Monthly was a very cenerally antictpated by the public 
at larce, and was awaited with intense interest by a lerce 
number of persons in the United States recerdless of their 
relicious affiliations, Upon receipt of said work, send in 
accordance with the richt end euthority cranted by said 

the Honorable Alfred E. Smith, the plaintiff caused the 

same to be printed in Concord, in the State of New Hempshire, 
by a certain printing company known as the "Rumford Press", 
where end by which the pleintiff was ecoustomed to heve its 
said macazine the Atlentic Monthly printed, Said article ; 

was so printed by the Rumford Press and delivered by special 
messenrer to the plaintiff in the form of which a copy is 
hereto annexed and marked "Exhibit A". Said work was printed 
from plates made within the limits of the United States, nemely| 


from lates made in the city of Concord in the State of New 


Hampshire in said United States, and et the time was work 
was copyri chted as hereinafter set forth the plaintiff owned 





“gai work, ‘Said work eine in the form hereto annexed and marked 
"Exhibit We wes ‘thereupon, nemely, on “April 8, 1927 duly pub. 
dished ae the pleintate with. notice of copy cht as Scour 





referred to two copies thereof, which were the best edition 
thereof then published, were deposited in the Copyright Office 
tocether with en snplication for conyricht and an affidevit, 
both conformine to Section 18 of said Act. Said epplication 
end said conies were duly received by the Recister of 
Copyri shts on April 11, 1987, and were duly entered for 
copyriocht under the class and desionation following, nemely, 
"Class A,XXc., No, 967995", 211 the foresoins beine in com 
formity with Section 55 of the Act to amend and consolidate 
the ects respectin=s copyrisht approved March 2, 1913, and 
of all other relevant acts, and a certificate of conyricht 
was duly issued on said work by the Recister of Conyrichts 
in the form followins, to wit: 
"The Atlantic Monthly Company, 
Boston, Mass, 
Catholic and Patriot 


By Alfred E, Smith, of the 
United States, 


Date of publication Apr. 8, 1927. Affidevit received Apr.11,192% 
Copies received Apr.11,1937. . Entry:Class A, XXe.No, 967965, 


(Seal) Thorveld Solberg, 
Recister of Copyrichts." 


5. The pleintiff intended to crint said work 
in the May igeup of said macezine The Atlentic Monthly, which 
seid intention was generally known to the PORT ABRE RS of news— 
papers and meceazines in. this country, and in particular was 
"well-known to the defendant herein ard to Lts edad 


aathe, agents and employees, ‘Thereupon, and on the Sth dey of 
ee ees| det: 2 1927, ‘the pleintite gent to the Astendent, ant in Fs 
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"GOVERNOR SUITHLS AFPLY TO THR MARSHALL LETTFR WILL APPPAR 
IN-THE MAY ATLANTTC MONTHLY, 
Rebase to the présg onApril 25th, similtaneous with macazine publication, 
Mny previowoffer of release UNAUTHORTZED and in violation of 
copyricht, . | 
The Atlantic Monthly Neaawen besieged with inquiries regarding 
the reply of Governor Smith to the Mershall détter. 
Governor Smith's reply will appear in the Mey Atlantic Monthly 
which is published Mondey April 25th. The statement will be 
released to the press simultaneously with the macezine's own 
publication. Arrancements are being mede to have the full text 
Setihe newspaper offices in time for publication Monday morning 
tpril’ 25th. 2 
If any previous releese is offered from any source it is 
HPNAUTHORIZED and an indication that the copy has-been stolen in 
hirect violation of the copyrisht. “It is the Atlantic's ‘purpose 
é strictly enforce the copyricht law which sives exemplary and 
punitive demace on cach single copy of newspaper unlawfully 
_fererine copyri cht mée.terieal, | 
THE ATLANTIC MONTHLY COMPANY, « 





+ first four lines of the foregoine being typenritten in. red 
ink, and the remainder thereof in black ink, 

6. On and for some time prior to the’ A5th dey of 
ds 1227, the defendant herein wes. fully informed and advised: - 


ae the publ ieation of any materiel portion of anid work prior t¢ 

a gee 25th would ee 8 violation of seid copyrt cht owned, vy the Re 
tl 
d 


Pleintize end was: 2 wholly samuthorized, mek ‘information. hang oe ie 





“es ” 
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get forth in respect to said work, and the @epyright thereon, 
the defendant sent a person long in its employ to whom it 


had beém accustomed to entrust the investicetion of items of 
perticuler interest ond in whom it reposed especial trust and 
confidence, and who in all the matters hereinbefore set forth 
acted as the defendant's acent and with its authority and 
consent, to said Concord, New Hampshire, with instructions to 
obtain a copy of said work. Pursuant to seid instructions 
said person, acting as the defendant's ascent and with its 
suthority as hereinbefore set forth, and by the use of. various 
subterfuces, devices and artifices unlawfully succeeded in 
obtainine from a person employed by seid Rumford Press as a 
nicht wetchmen a copy of said article printed for binding end 
publication in the Mey issue of the said Atlentic Monthly. 
Said copy was obtained without authority of said Rumford 
Press and without its knowledce or consént by said night 


watchmen from a department of the printine plent of seid 


Rumford Press known as the "bindery", and was a copy which 


for some reason of imperfection of mamifacture wes unsuitable 


for sale or for mailing to subscribers to said marazine, Seid} 


“delivery of said copy. Of said Atlantic Monthly by seid aciahhe 


watchman to said accent of the defendant wes in violation of 


‘the orders and instructions SETEN, by said Rumford - Press, which |: 


wes weld known to said event of ‘the defendant Wien: be obtained | 


ae 5 


2 conv. of the Atlentte Monthly in the menner, hereinbefore set 


_ forth he delivered it to. the defendant in th is action, who ae 


Se wath fal 1 Bhowisdae « of the manner ‘in which Re hed) been shay 





the. same. ‘Then seid acent of the defendant hed obteined said Ke 
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the knowledve of the pleintiff,; end were unlewful; 

ee Ypon receipt of said article obtained as hereinbefore 
set forth, ath with full knowled ze of: fal: the facts hereinbe- 
fore set forth, and well knowine thet said article was fully 
covered by conyricht,; and havine received actual notice in 
writing that said article was duly copyrishted and that said 
copyright belonged to the pkeintiff, ihe 868 wucaae herein did 
unlawfully and illezally cause te be published without the 
permission and consent of the plaintiff in the edition of The 
Boston Post appearing on the morning of Saturday, April 16, 1927 
substantially the whole of said article, copying the same word 
for word from the copy which had been obtained in the manner 
hereinbefore set forth, and such publication by the defendant 
constituted an infrincement of the pleintiff's coyright in 
said article. Seid article so published by the defendant 
-appeared in all the papers issued by it on said Saturday, 
April 16th, 1937, appearing, to the mumber as the plaintiff 
is informed and believes, of, unwerds of 400,000, Said pubti- 
cation by the defendant was the first publication of said 
“ticle in any magazine or nev epee in the United States of 
America, and the first publication thereof except as hereinbefore 
_set forth. Owing to the widespread interest in said article as 
hereinbefore get forth, the pleintire had prior to the publice- 
tion of. seid article ie the defendent on said 16th day of 
April, erren ged that seid article should be given to the various 


newspepers: Of the United States for. publication on the same. bend 





over . 


Bo Beet “on which said mecezine containing seid article wes expected to bs 
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for the transmission of said letter for release and publica- 
tion on seid April 25th, and had made other arrencements for 
the publication of seid letter at the same time as the pub- 
lication of said macegine, but owine to the illecel and urn 
authorized act of the defendant as hereinbefore set forth all 
of said arrancements failed, and the plaintiff was obliced to 
acceterate the publication of its said macezine in order to 
obtain any benefit from said article before it had become 
well-known to the public throuch sources other than the paces 
of said macazine, and had lost its value as news. 

8. And the plaintiff further says thet by reason of 
the publication of said article st the time and in the manner 
Horetobasice set forth and by reason of its said infrincement 
of the pleintiff's conyricht the defendant meade larce profits 
for the resson,amons others, that the exclusive first publi- 
cation in the New Mmeland newspaper field of the said article 
was Of creat value, due to the widespread public interest in 
said erticle as hereinbefore set forth, 


2, And the pleintiff séys thet it suffered creat 





damace due to the said infrincement of said article by the 





defendant, said demace consistine in pert bn the expense to 
which the plaintiff was put by reason of the fact that it was 
obliced to advance its publicetion date and to dotavievers the 
printing, bindine wd delivery of its said macazine The 
Atlantic Monthly. In addition to the demase so sustained by 
the plaintiff on account of said expenses the plaintite wes 
further eienkiy demaced by the disturbence of the reletions 





uly 





| between + the pletntite and ite cubsoribers on secount of seid 
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ae Ae ae | with authors and othér persona who had or mi cht plece ad 
vertisements in its seid macagine, due to the apparent in 
ability of the pleintite to control the publication of 
articles contributed to it, and in many other resnects sus- 
tained creat damace, 

10. In the alternative, the plaintiff seys thet in 
lieu of said profits so cained by the defendant in the manner 
hereinbefore set forth, and in lieu of the demaces sustained 
by the plaintiff as hereinbefore set forth, it is entitled 
to such demaces as to the court shell eppear to be just, not 
se WEAN aS one dollar for each infrincine copy of said article 
made or sold “i or found in the possession of the defendant, 


its avents or servants. 


By its attorneys 


- — hanfrin Ying Pleads 





CATHOLIC AND PATRIOT: GOVERNOR SMITH REPLIES 


[Tuts is an historic incident, historic for the country and for the Church. Now for the first time in the 
republic’s history, under a constitution which forever forbids religious tests as qualifications for office, 
a candidate for the Presidency has been subjected to public questioning as to how he can give un- 
divided allegiance to his country when his church restricts the freedom of his choice; and the candidate 
has answered — answered not deviously and with indirection, but straightforwardly, bravely, with 
the clear ring of candor. 

It is an issue of infinite possibilities. Is the principle of religious tolerance, universal and complete, 
which every schoolboy has repeated for one hundred and fifty years, mere platitudinous vaporing? 
Can men worshiping God in their differing ways believe without reservation of conscience in a com- 
mon political ideal? Is the United States of America based on a delusion? Can the vast experiment of 
the Republic, Protestant and Catholic, churched and unchurched, succeed? 

And this is the converse of the question: Will the churches suffer their members to be really free? 
“Thou shalt have none other gods but me,’ thundered the Jewish Jehovah from Sinai, and ever since 
the gods of the churches have demanded that their control be not abridged nor diminished. But as the 
creeds clash about us, we remember that not in political programmes only may religion have its place 
separate and apart from politics, from public discussion, and from the laws of society. Quite else- 
where is it written, ‘Render therefore unto Cesar the things that are Czsar’s; and unto God the things 
that are God’s.’ 

The discussion has served its purpose. Not in this campaign will whispering and innuendoes, 
shruggings and hunchings, usurp the place of reason and of argument. The thoughts rising almost 
unbidden in the minds of the least bigoted of us when we watch a Roman Catholic aspire to 


the Presidency of the United States have become matters of high, serious, and eloquent debate. 


Crarues C. MarsHat., Esa. 
Dear Sir: — 

In your open letter to me in the 
April Atlantic Monthly you ‘impute’ 
to American Catholics views which, if 
held by them, would leave open to 
question the loyalty and devotion to 
this country and its Constitution of 
more than twenty million American 
Catholic citizens. Iam grateful to you 
for defining this issue in the open and 
for your courteous expression of the 
satisfaction it will bring to my fellow 
citizens for me to give ‘a disclaimer of 
the convictions’ thus imputed. With- 
out mental reservation I can and do 
make that disclaimer. These convic- 
tions are held neither by me nor by 
any other American Catholic, as far 
as I know. Before answering the 
argument of your letter, however, I 
must dispose of one of its implications. 
You put your questions to me in con- 
nection with my candidacy for the 
office of President of the United States. 
My attitude with respect to that 
candidacy was fully stated in my last 
inaugural address as Governor when, 
on January 1, 1927, I said: — 
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“I have no idea what the future has 
in store for me. Everyone else in the 
United States has some notion about 
it except myself. No man could stand 
before this intelligent gathering and 
say that he was not receptive to the 
greatest position the world has to give 
anyone. But I can say this, that I will 
do nothing to achieve it except to give 
to the people of the State the kind and 
character of service that will make me 
deserve it.’ 

I should be a poor American and a 
poor Catholic alike if I injected reli- 
gious discussion into a political cam- 
paign. Therefore I would ask you to 
accept this answer from me not as a 
candidate for any public office but as 
an American citizen, honored with 
high elective office, meeting a chal- 
lenge to his patriotism and his intel- 
lectual integrity. Moreover, I call your 
attention to the fact that I am only 
a layman. The Atlantic Monthly de- 
scribes you as ‘an experienced at- 
torney’ who ‘has made himself an 
authority upon canon law.’ I am 
neither a lawyer nor a_ theologian. 
What knowledge of law I have was 
721 
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gained in the course of my long experi- 
ence in the Legislature and as Chief 
Executive of New York State. I had 
no such opportunity to study theology. 
My first thought was to answer you 
with just the faith that is in me. But 
I knew instinctively that your con- 
clusions could be logically proved false. 
It seemed right, therefore, to take 
counsel with someone schooled in the 
Church law, from whom I learned 
whatever is hereafter set forth in 
definite answer to the theological 
questions you raise. I selected one 
whose patriotism neither you nor any 
other man will question. He wears 
upon his breast the Distinguished 
Service Cross of our country, its Dis- 
tinguished Service Medal, the Ribbon 
of the Legion of Honor, and the Croix 
de Guerre with Palm of the French 
Republic. He was the Catholic Chap- 
lain of the almost wholly Catholic 
165th Regiment in the World War — 
Father Francis P. Duffy, now in the 
military service of my own State. 
Taking your letter as a whole and 
reducing it to commonplace English, 
you imply that there is conflict be- 
tween religious loyalty to the Catholic 
faith and patriotic loyalty to the 
United States. Everything that has 
actually happened to me during my 
long public career leads me to know 
that no such thing as that is true. I 
have taken an oath of office in this 
State nineteen times. Each time I 
swore to defend and maintain the 
Constitution of the United States. All 
of this represents a period of public 
service in elective office almost con- 
tinuous since 1903. I have never 
known any conflict between my official 
duties and my religious belief. No 
such conflict could exist. Certainly 
the people of this State recognize no 
such conflict. They have testified to 
my devotion to public duty by electing 
me to the highest office within their 
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gift four times. You yourself do me 
the honor, in addressing me, to refer 
to ‘your fidelity to the morality you 
have advocated in public and private 
life and to the religion you have 
revered; your great record of public 
trusts successfully and honestly dis- 
charged.’ During the years I have 
discharged these trusts I have been a 
communicant of the Roman Catholic 
Church. If there were conflict, I, of 
all men, could not have escaped it, 
because I have not been a silent man, 
but a battler for social and political 
reform. These battles would in their 
very nature disclose this conflict if 
there were any. 

I regard public education as one of 
the foremost functions of government 
and I have supported to the last degree 
the State Department of Education in 
every effort to promote our public- 
school system. The largest single item 
of increased appropriations under my 
administration appears in the educa- 
tional group for the support of com- 
mon schools. Since 1919, when I first 
became Governor, this item has grown 
from $9,000,000 to $82,500,000. My 
aim — and I may say I have succeeded 
in achieving it — has been legislation 
for child welfare, the protection of 
working men, women, and children, 
the modernization of the State’s insti- 
tutions for the care of helpless or 
unfortunate wards, the preservation of 
freedom of speech and opinion against 
the attack of war-time hysteria, and the 
complete reorganization of the struc- 
ture of the government of the State. 

I did not struggle for these things for 
any single element, but in the interest 
of all of the eleven million people who 
make up the State. In all of this work 
I had the support of churches of all 
denominations. I probably know as 
many ecclesiastics of my Church as any 
other layman. During my long and 
active public career I never received 
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from any of them anything except co- 
operation and encouragement in the 
full and complete discharge of my duty 
to the State. Moreover, I am unable to 
understand how anything that I was 
taught to believe as a Catholic could 
possibly be in conflict with what is good 
citizenship. The essence of my faith is 
built upon the Commandments of God. 
The law of the land is built upon the 
Commandments of God. There can be 
no conflict between them. 

Instead of quarreling among our- 
selves over dogmatic principles, it 
would be infinitely better if we joined 
together in inculcating obedience to 
these Commandments in the hearts 
and minds of the youth of the country 
as the surest and best road to happi- 
ness on this earth and to peace in the 
world to come. This is the common 
ideal of all religions. What we need is 
more religion for our young people, not 
less; and the way to get more religion 
is to stop the bickering among our sects 
which can only have for its effect the 
creation of doubt in the minds of our 
youth as to whether or not it is neces- 
sary to pay attention to religion at all. 

Then I know your imputations are 
false when I recall the long list of other 
public servants of my faith who have 
loyally served the State. You asa law- 
yer will probably agree that the office 
of Chief Justice of the United States is 
second not even to that of the Presi- 
dent in its influence on the national de- 
velopment and policy. That court by 
its interpretation of the Federal Consti- 
tution is a check not only upon the 
President himself but upon Congress as 
well. During one fourth of its history 
it has been presided over by two Catho- 
lics, Roger Brooke Taney and Edward 
Douglass White. No one has suggested 
that the official conduct of either of 
these men was affected by any un- 
warranted religious influence or that 
religion played with them any part 
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other than it should play in the life of 
every God-fearing man. 

And I know your imputations are 
false when I recall the tens of thou- 
sands of young Catholics who have 
risked and sacrificed their lives in 
defense of our country. These funda- 
mentals of life could not be true unless 
your imputations were false. 

But, wishing to meet you on your 
own ground, I address myself to your 
definite questions, against which I 
have thus far made only general state- 
ments. I must first call attention to 
the fact that you often divorce sen- 
tences from their context in such a way 
as to give them something other than 
their real meaning. I will specify. You 
refer to the Apostolic Letter of Pope 
Leo XIII as ‘declaring to the world 
that the orders of the Church of Eng- 
land were void, her priests not priests,’ 
and so forth. You say that this was the 
‘strange fruit’ of the toleration of 
England to the Catholics. You imply 
that the Pope gratuitously issued an 
affront to the Anglican Church. In 
fact, this Apostolic Letter was an an- 
swer to a request made at the instance 
of priests of the Anglican Church for 
recognition by the Roman Catholic 
Church of the validity of their priestly 
orders. The request was based on the 
ground that they had been ordained in 
succession from the Roman Catholic 
priests who became the first priests of 
the Anglican Church. The Apostolic 
Letter was a mere adverse answer 
to this request, ruling that Anglican 
priests were not Roman Catholic 
priests, and was in no sense the gratui- 
tous insult which you suggest it to be. 
It was not directed against England or 
citizens of that Empire. 

Again, you quote from the Catholic 
Encyclopedia that my Church ‘regards 
dogmatic intolerance, not alone as her » 
incontestable right, but as her sacred 
duty.’ And you say that these words 
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show that Catholics are taught to be 
politically, socially, and intellectually 
intolerant of all other people. If you 
had read the whole of that article in 
the Catholic Encyclopedia, you would 
know that the real meaning of these 
words is that for Catholics alone the 
Church recognizes no deviation from 
complete acceptance of its dogma. 
These words are used in a chapter deal- 
ing with that subject only. The very 
same article in another chapter dealing 
with toleration toward non-Catholics 
contains these words: ‘The intolerant 
man is avoided as much as possible by 
every high-minded person. . . . The 
man who is tolerant in every emergency 
is alone lovable.’ The phrase ‘dog- 
matic intolerance’ does not mean that 
Catholics are to be dogmatically intol- 
erant of other people, but merely that 
inside the Catholic Church they are to 
be intolerant of any variance from the 
dogma of the Church. 

Similar criticism can be made of 
many of your quotations. But, be- 
yond this, by what right do you ask 
me to assume responsibility for every 
statement that may be made in any 
encyclical letter? As you will find in 
the Catholic Encyclopedia (Vol. V, p. 
414), these encyclicals are not articles 
of our faith. The Syllabus of Pope 
Pius IX, which you quote on the possi- 
ble conflict between Church and State, 
is declared by Cardinal Newman to 
have ‘no dogmatic force.’ You seem to 
think that Catholics must be all alike 
in mind and in heart, as though they 
had been poured into and taken out of 
the same mould. You have no more 
right to ask me to defend as part of my 
faith every statement coming from a 
prelate than I should have to ask you 
to accept as an article of your religious 
faith every statement of an Episcopal 
bishop, or of your political faith every 
statement of a President of the United 
States. So little are these matters of 
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the essence of my faith that I, a devout 
Catholic since childhood, never heard 
of them until I read your letter. Nor 
can you quote from the canons of our 
faith a syllable that would make us less 
good citizens than non-Catholics. In 
fact and in truth, I have been taught 
the spirit of tolerance, and when you, 
Mr. Marshall, as a Protestant Episco- 
palian, join with me in saying the 
Lord’s Prayer, we both pray, not to 
“My Father,’ but to ‘Our Father.’ 

But I go further to demonstrate that 
the true construction of your quota- 
tions by the leaders of Catholic thought 
is diametrically the opposite of what 
you suggest it to be. 


I 


Your first proposition is that Cath- 
olics believe that other religions should, 
in the United States, be tolerated only 
as a matter of favor and that there 
should be an established church. You 
may find some dream of an ideal of 
a Catholic State, having no relation 
whatever to actuality, somewhere de- 
scribed. But, voicing the best Catholic 
thought on this subject, Dr. John A. 
Ryan, Professor of Moral Theology at 
the Catholic University of America, 
writes in The State and the Church of the 
encyclical of Pope Leo XIII, quoted 
by you: — 

‘In practice, however, the foregoing 
propositions have full application only 
to the completely Catholic State. . . . 
The propositions of Pope Pius IX con- 
demning the toleration of non-Catholic 
sects do not now, says Father Pohle, 
“apply even to Spain or the South 
American republics, to say nothing of 
countries possessing a greatly mixed 
population.”” He lays down the fol- 
lowing general rule: “When several 
religions have firmly established them- 
selves and taken root in the same terri- 
tory, nothing else remains for the State 
than to exercise tolerance towards them 
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all, or, as conditions exist to-day, to 
make complete religious liberty for in- 
dividual and religious bodies a principle 
of government.””’ 

That is good Americanism and good 
Catholicism. And Father Pohle, one 
of the great writers of the Catholic 
Church, says further: — 

‘If religious freedom has been ac- 
cepted and sworn to as a fundamental 
law in a constitution, the obligation to 
show this tolerance is binding in con- 
science.’ 

The American prelates of our Church 
stoutly defend our constitutional decla- 
ration of equality of all religions before 
the law. Cardinal O’Connell has said: 
‘Thus to every American citizen has 
come the blessed inheritance of civil, 
political, and religious liberty safe- 
guarded by the American Constitution 

. . the right to worship God accord- 
ing to the dictates of his conscience.’ 

Archbishop Ireland has said: “The 
Constitution of the United States 
reads: “Congress shall make no laws 
respecting an establishment of religion, 
or prohibiting the free exercise thereof.” 
It was a great leap forward on the part 
of the new nation towards personal 
liberty and the consecration of the 
rights of conscience.’ 

Archbishop Dowling, referring to any 
conceivable union of Church and State, 
says: ‘So many conditions for its ac- 
complishment are lacking in every 
government of the world that the thesis 
may well be relegated to the limbo of 
defunct controversies.’ 

I think you have taken your thesis 
from this limbo of defunct controversies. 

Archbishop Ireland again said: ‘Reli- 
gious freedom is the basic life of Amer- 
ica, the cement running through all its 
walls and battlements, the safeguard of 
its peace and prosperity. Violate reli- 
gious freedom against Catholics, our 
swords are at once unsheathed. Violate 
it in favor of Catholics, against non- 
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Catholics, no less readily do they leap 
from the scabbard.’ 

Cardinal Gibbons has said: ‘Ameri- 
can Catholics rejoice in our separation 
of Church and State, and I can conceive 
no combination of circumstances likely 
to arise which would make a union de- 
sirable to either Church or State. . 
For ourselves we thank God that we 
live in America, “in this happy country 
of ours,” to quote Mr. Roosevelt, 
where “religion and liberty are natural 
allies.”’’ 

And referring particularly to your 
quotation from Pope Pius IX, Dr. 
Ryan, in The State and the Church, says: 
‘Pope Pius IX did not intend to declare 
that separation is always unadvisable, 
for he had more than once expressed his 
satisfaction with the arrangement ob- 
taining in the United States.’ 

With these great Catholics I stand 
squarely in support of the provisions of 
the Constitution which guarantee reli- 
gious freedom and equality. 


Il 


I come now to the speculation with 
which theorists have played for genera- 
tions as to the respective functions of 
Church and State. You claim that the 
Roman Catholic Church holds that, if 
conflict arises, the Church must prevail 
over the State. You write as though 
there were some Catholic authority or 
tribunal to decide with respect to such 
conflict. Of course there is no such thing. 
As Dr. Ryan writes: ‘The Catholic 
doctrine concedes, nay, maintains, that 
the State is codrdinate with the Church 
and equally independent and supreme 
in its own distinct sphere.’ 

What is the Protestant position? The 
Articles of Religion of your Protestant 
Episcopal Church (XX XVII) declare: 
‘The Power of the Civil Magistrate ex- 
tendeth to all men, as well Clergy as 
Laity, in all things temporal; but hath 
no authority in things purely spiritual.’ 
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Your Church, just as mine, is voicing 
the injunction of our common Saviour 
to render unto Cesar the things that 
are Cesar’s, and unto God the things 
that are God’s. 

What is this conflict about which you 
talk? It may exist in some lands which 
do not guarantee religious freedom. 
But in the wildest dreams of your imag- 
ination you cannot conjure up a possi- 
ble conflict between religious principle 
and political duty in the United States, 
except on the unthinkable hypothesis 
that some law were to be passed which 
violated the common morality of all 
God-fearing men. And if you can con- 
jure up such a conflict, how would a 
Protestant resolve it? Obviously by 
the dictates of his conscience. That is 
exactly what a Catholic would do. 
There is no ecclesiastical tribunal which 
would have the slightest claim upon the 
obedience of Catholic communicants in 
the resolution of such a conflict. As 
Cardinal Gibbons said of the supposi- 
tion that ‘the Pope were to issue com- 
mands in purely civil matters’: — 

‘He would be offending not only 
against civil society, but against God, 
and violating an authority as truly 
from God as his own. Any Catholic 
who clearly recognized this would not 
be bound to obey the Pope; or rather 
his conscience would bind him abso- 
lutely to disobey, because with Catholics 
conscience is the supreme law which 
under no circumstances can we ever 
lawfully disobey.’ 

Archbishop Ireland said: ‘To priest, 
to Bishop, or to Pope (I am willing to 
consider the hypothesis) who should 
attempt to rule in matters civil and 
political, to influence the citizen beyond 
the range of their own orbit of jurisdic- 
tion that are the things of God, the 
answer is quickly made: “Back to 
your own sphere of rights and duties, 
back to the things of God.”’ 

Bishop England, referring to our 
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Constitution, said: ‘Let the Pope and 
the Cardinals and all the powers of the 
Catholic world united make the least 
encroachment on that Constitution, 
we will protect it with our lives. Sum- 
mon a General Council—let that 
Council interfere in the mode of our 
electing but an assistant to a turnkey 
of a prison— we deny the right, we 
reject the usurpation.’ 

Our Supreme Court has marked out 
the spheres of influence of Church 
and State in a case from which you 
quote copiously, Watson v. Jones, 13 
Wall. 729; but you refrain from quoting 
this statement: — 

“The right to organize voluntary 
religious associations, to assist in the 
expression and dissemination of any 
religious doctrine, and to create tribu- 
nals for the decision of controverted 
questions of faith within the associa- 
tion, and for the ecclesiastical govern- 
ment of all of the individual members, 
the congregation and officers within the 
general association, is unquestioned. 
...It is of the essence of these 
religious unions and of their right to 
establish tribunals for the decision of 
questions arising among themselves 
that those decisions could be binding 
in all cases of ecclesiastical cognizance, 
subject only to such appeal as the 
organism itself provides for.’ 

That is the State’s attitude toward 
the Church. Archbishop Ireland thus 
puts the Church’s attitude toward the 
State: — 

“To the Catholic obedience to law is 
a religious obligation, binding in God’s 
name the conscience of the citizen. . . 
Both Americanism and Catholicism 
bow to the sway of personal conscience.’ 

Under our system of government the 
electorate entrusts to its officers of 
every faith the solemn duty of action 
according to the dictates of conscience. 
I may fairly refer once more to my own 
record to support these truths. No 
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man, cleric or lay, has ever directly or 
indirectly attempted to exercise Church 
influence on my administration of any 
office I have ever held, nor asked me 
to show special favor to Catholics or 
exercise discrimination against non- 
Catholics. 

It is a well-known fact that I have 
made all of my appointments to public 
office on the basis of merit and have 
never asked any man about his religious 
belief. In the first month of this year 
there gathered in the Capitol at 
Albany the first Governor’s cabinet 
that ever sat in this State. It was 
composed, under my appointment, 
of two Catholics, thirteen Protestants, 
and one Jew. The man closest to me 
in the administration of the govern- 
ment of the State of New York is he 
who bears the title of Assistant to the 
Governor. He had been connected 
with the Governor’s office for thirty 
years, in subordinate capacities, until 
I promoted him to the position which 
makes him the sharer with me of my 
every thought and hope and ambition 
in the administration of the State. 
He is a Protestant, a Republican, and 
a thirty-second-degree Mason. In my 
public life I have exemplified that 
complete separation of Church from 
State which is the faith of American 
Catholics to-day. 


Ill 


I next come to education. You ad- 
mit that the Supreme Court guaranteed 
to Catholics the right to maintain 
their parochial schools; and you ask 
me whether they would have so ruled 
if it had been shown that children 
in parochial schools were taught that 
the State should show discrimina- 
tion between religions, that Protestants 
should be recognized only as a matter 
of favor, that they should be intolerant 
to non-Catholics, and that the laws 
of the State could be flouted on the 


20 


ground of the imaginary conflict. My 
summary answer is: I and all my chil- 
dren went to a parochial school. I 
never heard of any such stuff being 
taught or of anybody who claimed that 
it was. That any group of Catholics 
would teach it is unthinkable. 


LY. 


You next challenge the action of the 
Rota in annulling the Marlborough 
marriage. You suggest that the Rota 
by annulling the marriage (where the 
civil courts recognized it, but granted 
only a divorce) is interfering with the 
civil jurisdiction. That might be so 
if anybody claimed that the decree of 
the Rota had any effect under the 
laws of America, or any other nation 
of the world. But you must know that 
it has no such effect and that nobody 
claims it has. The decree merely de- 
fined the status of the parties as com- 
municants of the Church. Your Church 
refuses to recognize the ecclesiastical 
validity of divorces granted by the 
civil tribunals. Your Church has its 
tribunals to administer its laws for the 
government of its members as com- 
municants of your Church. But their 
decrees have no bearing upon the status 
of your members as citizens of the 
United States. There is no difference 
in that respect between your tribunals 
and the Rota. 


V 


Finally you come to Mexico. By 
inference from the brief of a distin- 
guished lawyer you intimate that it 
is the purpose of organized Catholics 
to seek intervention by the United 
States. Now I never read Mr. Guthrie’s 
brief. I do not have to read it to reply 
to you, because the Pastoral Letter 
of the Catholic Episcopate of the 
United States in unmistakable words 
disclaimed any such intention. I do 
not see how, with complete candor, 
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you could write to me about Mexico 
without quoting the following from 
that Pastoral Letter: — 

‘What, therefore, we have written 
is no call on the faithful here or else- 
where to purely human action. It is 
no interposition of our influence either 
as Bishops or as citizens to reach those 
who possess political power anywhere 
on earth, and least of all in our own 
country, to the end that they should 
intervene with armed force in the in- 
ternal affairs of Mexico for the pro- 
tection of the Church. Our duty is 
done when, by telling the story, we 
sound a warning to Christian civiliza- 
tion that its foundations are again 
being attacked and undermined. For 
the rest, God will bring His will to 
pass in His own good time and in His 
own good way.’ 

My personal attitude, wholly con- 
sistent with that of my Church, is that 
I believe in peace on earth, good will 
to men, and that no country has a right 
to interfere in the internal affairs of 
any other country. I recognize the 
right of no church to ask armed inter- 
vention by this country in the affairs 
of another, merely for the defense of 
the rights of a church. But I do recog- 
nize the propriety of Church action to 
request the good offices of this country 
to help the oppressed of any land, as 
those good offices have been so often 
used for the protection of Protestant 
missionaries in the Orient and the per- 
secuted Jews of eastern Europe. 


VI 


I summarize my creed as an Ameri- 
can Catholic. I believe in the worship 
of God according to the faith and prac- 


CATHOLIC AND PATERIU1 


tice of the Roman Catholic Church. 
I recognize no power in the institutions 
of my Church to interfere with the 
operations of the Constitution of the 
United States or the enforcement of the 
law of the land. I believe in absolute 
freedom of conscience for all men and 
in equality of all churches, all sects, 
and all beliefs before the law as a mat- 
ter of right and not asa matter of favor. 
I believe in the absolute separation of 
Church and State and in the strict 
enforcement of the provisions of the 
Constitution that Congress shall make 
no law respecting an establishment of 
religion or prohibiting the free exercise 
thereof. I believe that no tribunal 
of any church has any power to make 
any decree of any force in the law of the 
land, other than to establish the status 
of its own communicants within its 
own church. I believe in the support 
of the public school as one of the 
corner stones of American liberty. I 
believe in the right of every parent 
to choose whether his child shall be 
educated in the public school or in a 
religious school supported by those 
of his own faith. I believe in the prin- 
ciple of noninterference by this country 
in the internal affairs of other nations 
and that we should stand steadfastly 
against any such interference by whom- 
soever it may be urged. And I believe 
in the common brotherhood of man 
under the common fatherhood of God. 
In this spirit I join with fellow Amer- 
icans of all creeds in a fervent prayer 
that never again in this land will any 
public servant be challenged because 
of the faith in which he has tried to 
walk humbly with his God. 
Very truly yours, 
AFrrep E. Smita 
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ELDER, WHITMAN, WEYBURN & CROCKER 
PEMBERTON BUILDING, BOSTON 


TELEPHONE CABLE ADDRESS 
HAYMARKET 1460 “BURNWEY” 


October 27, 1927. 
Hon. James A. Lowell, 
United States District Court 
Post Office Bldg., 
Boston, Mass. 

My dear Judge Lowell: 

In addition to the citations given you 
in my brief in the Atlantic Monthly case may I 
refer you to Westerman Co. v. Despatch Printing Co., 
233 Fed. 609, where the Circuit Court of Appeals in 





referring to §27 says: 
"It is easy to see that composite actions 
might be brought which it would be difficult 
to classify as between equity and law." 

It was held, however, in that case that 
inasmuch as the plaintiff had adopted, and the defendant 
had accepted, all the forms of proceeding in equity, suit 
must be so considered. 

We are now raising the question in advance 
and calling on the Court to classify this particular 


action. 


Very truly 


yours 
pia © 4 OU rman 


DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF MASSACHUSETTS 
#2812 Equity 
ATLANTIC MONTHLY COMPANY 
Ve 
POST PUBLISHING COMPANY 


ap ae SS 


BRIEF FOR DEFENDANT ON MOTIONS 
(a) TO DISMISS, (b) TO EXPUNGE 
AND (c) FOR ELECTION. 


QN MOTION TO DISMISS. 
The Atlantic Monthly was having printed 


its May number. Until the publication of that 
number all of the articles contributed to that were 
protected by the common law and the company has ample 
remedy in the State Court in equity for damages and 
profits, with such injunction as is necessary. Up to 
publication there was property which the common law 
protects. After publication that property vanished 
and the author or proprietor is given a new property 
py the copyright statute. Except for the penalties 
for forfeiture, the statute merely confirms to the 
injured owner his rights to damages, profits and 
injunction which the common law gives. The situation 
is concisely stated by the Supreme Court as follows: 


(2) 


“As a result of the decisions of this 
court certain general propositions may be 
affirmed. Statutory copyright is not to be 
confounded with the common-law right. At 
common-law the exclusive right to copy existed 
in the author until he permitted a general 
publication. Thus, when a book was published 
in print, the owner's common-law right was lost. 
At common-law an author had a property in his 
manuscript, and might have an action against any 
one who undertook to publish it without authority. 
The statute created a new property right, giving 
to the author, after publication, the exclusive 
Tight to multiply copies for a limited period. 
This statutory right is obtained in a certain 
way and by the performance of certain acts which 
the statute points out. That is, the author 
having complied with the statute and given up 
his common-law right of exclusive duplication 
prior to general publication, obtained by the 
method pointed out in the statute an exclusive 
right to multiply copies and publish the same 
for the term of years named in the statute. 
Congress did not sanction an existing right: it 
created a new one.® 


Caliga v. Inter Ocean Newspaper, 215 U. 8. 182, 188. 

Inasmuch as this is a statute-created property, 
the cases have insisted on strict compliance with the terms 
of the statute not only in proof but in allegation; thus the 
statute requires the deposit in Washington in the case of 
a ,book of "two complete copies" (§ 12, line 6). 

Where the word "complete" was omitted in the 
bill in equity, a motion to dismiss was allowed. 


cay Crown Film Co. v. Le 202 Fed. Rep. 805, 806 


This defect appears on the face of the instant 





bill despite the amendment. This defect can, of course, 
be cured by further amendment, but our contention goes 


further and to the root of the case. 


(3) 


It appears from the bill that the article 
in question was intended to become a part of the 
May issue of the Atlantic Monthly and was contributed 
to the plaintiff as such contribution, the publication 
being advertised for April 25th. There is no intimation 
in the bill that this article was ever intended to be 
published to the public in any other way or form, but 
they seek to add to their common law rights before 
publication by the method set forth in the bill. However, 
the statute in §12, lines 13 et seq., provides specifically 
for the method of protecting a contribution to a periodical. 
If the work is a book or whole periodical, there must be 
two complete copies deposited, but 

"if such work be a contribution to a 

periodical for which contribution 
special registration is requested, one 
copy of the issue or issues containing 
such contribution." 

There is no allegation in the bill that this 
provision of the act was complied with or sought to be 
complied with, and the bill is not based upon the 
copyright of the May number when that was obtained. What 
rights the plaintiff may have under that copyright do not 
arise in this case. 

There is a second consideration why the bill 


should be dismissed. §27 provides for the various 


(4) 


remedies being united in one action, but the question 
has never been raised or discussed as to what sort 

of action that is, whether at law with rights to 
administer equitable remedies as is the procedure in 
New York and England or whether it is in equity, which 
raises the question whether in equity penalties and 
forfeitures can be recovered. 

The bill seeks in its first and second prayers 
forfeiture and in the fifth prayer a penalty of one 
dollar a copy for four hundred thousand copies. Such an 
enormous penalty has never been enforced by the Courts, 
every technical excuse having been availed of to prevent 

ager ry. such enforcement. No case can be found of the enforce- 
> ww ment of any such penalty. The act only provides that 
the limitation of damages to five thousand dollars shall 
not be considered a penalty and it is familiar law that 
equity will not enforce penalties and forfeitures. 
Cf. Backus v. Gould, 7 Howard (U.S.) 797, 811, 812. 


Attwill v. Ferrett, 3 Blatch. 39, 
Johnson v. Donaldson, 18 Blatch. 287. 





We submit that this is an action at law and 
should be tried on the law side and such is the only 


decision which we find. SB Ny bs obo ae Hn 

‘ no Guillot v. ome Fed. Eas os 

we on ; cases cited. ne Ke nik fete Dae 
wen 

ant 


Cf. Chapman v. Ferry, 12 Fed, 693, 





(5) 


It appears from the statement of facts 
in Brady v. Daly, 175 U..S..148, that a jury trial 
was waived. 
The question is important on the right of 
the defendant to demand a trial by jury. While, as 
wie we say, this question has not been decided, it has 


[a3 


Satan 


been referred to by the Courts. In Mail & Express Co. 
v. Life Publishing Co., 193 Fed. 899, the Circuit . 





) > 
wk Court of Appeals in New York says, referring to this 
section: 


®tWhile the language of the provision 
quoted above ($25) is somewhat obscure, we 
do not think that by the use of the word 
"court" it is required that the judge acting 
by himself shall assess the damages when a 
case is presented calling for an award under 
the minimum damage clause. We think it the 
better view that the statute permits him to 
direct the jury to assess the damages within 
the prescribed limits .®* 


In Maxwell v. Goodwin, 93 Fed. 66 » the jury 


was ordered by the Court, Judge Seamans saying: 


. y® “Applying the rule held in patent causes 
Yo at law that issues of infringement and identity 
must be passed upon by the jury, it was deemed 
' proper, if not necessary, to so submit the issue 
of infringement or piracy in this case.*® 
ok We submit, therefore, that we are entitled 
to a jury as of right, and if the Court rules otherwise, 
we desire an exception and also with the answer a motion 


that the case be submitted to a jury. 


(6) 


As is said above, in seeking damages the 
nothing 
complainant is seeking more than he would be entitled 


to at common law. Infringement is a tort in the 
nature of a trespass or trover. We submit the 


language of the Supreme Court in Scott v. Neely, 
140 U. 8. 106, is applicable: 


_. “All actions which seek to recover 
specific property, real or personal, with 
or without damages for its detention, or 
a money judgment for breach of simple 
contract, or as damages for injury to 
person or property, are legal actions, and 
can be brought in the Federal Courts only 
on their law side. Demands of this kind do 
not lose their character as claims cognizable 
in the courts of the United States only on 
their law side, because in some state courts, 
by virtue of state legislation, equitable 
relief in aid of the demand at law may be 
sought in the same action. Such blending of 
remedies is not permissible in the courts of 
the United States." 


ON MOTION TO EXPUNGE. 





The plaintiff's case does not depend upon 
notice and consequently all allegations with relation 
thereto are in contravention of Equity Rule #25 and 
the allegations referred to in the motion are consequently 
scandalous and impertinent and under Rule #21 should be 
stricken out. 

§25 of the copyright act makes the infringer 
absolutely liable and there has never been a question 
that the rule as laid down by Judge Seamans is correct 
that 


(7) 


ee 
f e 
D4 gyn “The authorities are clear that the 
Ay re question of knowledge or intent does not 
3 enter into consideration upon the issue 


of infringement." 
Morrison v. Pettibone, 87 Fed. Rep. 330, 338. 


To the same effect see Altman v. New Haven 
Union, 254 Fed. 113 and cases cited and Fisher v., 





Dillingham, 298 Fed. 145, where the Court says: 


"It is seldom that a tort,as this is, 
depends upon the purpose of the wrongdoer.* 


That this is the clear intention of the 
act appears from §28, where in criminal proceedings 
knowledge is essential. The only reference to notice 

Aight in §25 and is in through the amendment of 1912, and 
Jr . iN your Honor was entirely correct in your view at the 
QO wo hearing that this notice is to apply only in case of 
ys motion pictures. The act before it was amended provided: 
"Such damages shall in no other case 
exceed the sum of five thousand dollars 
nor be less than the sum of two hundred and 
fifty dollars." 

That there was no intention to change this 
provision of the statute clearly appears from the 
history of the progress of the enactment of the amend- 
ment of 1912 and the reports of the committees of both 
House and Senate upon which Congress acted without 
change. This whole matter is discussed in the report 


of the Register of Copyrigh® contained 
ol of the Librarian coe 
of the report of Congress for 1912 on p. 137 and the 


\e 


(8) 


report of the committee is to be found on pp. 164-167, 
the 

which make it quite clear that statutory limit was to 

be uped only in case of motion pictures where notice 


had been duly served. The only case where this is 


WW mentioned is Turner v. Crowle 25e Fed. 749, where the 





Court finds that it was clearly proved that notice of 
the infringement was served in form and infringement 
then continued. 

In any event, if notice has anything to do 
with the plaintiff's case, the allegation of fact of 
notice is all that is essential and the defendant is 
Clearly prejudiced by the immaterial allegations which 
it is desired to strike out. 

ON MOTION FOR ELECTION. 





It is evident that the plaintiff can not have 
both actual damages and profits and sum in lieu of profits. 
In Sauer v. Detroit Times, 247 Fed. 687, the plaintiff 
admitted at the hearing that it was impossible to prove 
actual damages and then elected to recover under the 
other provision. In the instant case the plaintiff, 
who certainly is familiar with its own case, sets out 
in the latter part of paragraph #7 specific items of 
damage and certainly at some time it must elect whether 
it will rely on the proof of those damages or whether 


(9) 


it will waive that claim and leave the matter of 
determination to the Court or jury. 

It appears also from the bill that it was 
the intention of the Atlantic Monthly to give out 
the article to all the newspapers throuzhout the 
country simultaneously with its own publication and 
that it actually did so, so that it is impossible to 
conceive that its circulation was injured by anything 
done by the defendant. Therefore its damages must 
be limited to those direct allegations of damage 
with which it is fully familiar from the infringement. 
We submit, therefore, that the defendant is entitled 
to know, and know now in preparing its case, what the 


plaintiff proposes to rely upon. 


Respectfully submitted, 
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ELDER, WHITMAN,WEYBURN & CROCKER 
PEMBERTON BUILDING, BOSTON 


TELEPHONE CABLE ADDRESS 
HAYMARKET 1460 “BURNWEY”™ 


November 2, 1927. 


Hon. James A. Lowell, 
United States District Court, 
Post Office Bldg., 
Boston, Mass. 

My dear Judge Lowell: 

I am in receipt of a supplemental brief 
from Mr. Spring in the Atlantic Monthly case, and while 
there should be an end to the submission of briefs, the 
total misconception of Mr. Spring of my various positions 
leads me to crave your Honor's indulgence for a word or 


two. 


ON MOTION TO DISMISS. 





The citation of the newspaper and the Peary 
case illustrates the plaintiff's difficulty. It appears 
in that case that the story had been published in pamphlet 
or book form, and it leaves a fair inference that it was 
the intention of the publisher to put that article on 
general sale in that form. If that were so, of course 
the article could be copyrighted separately and no effect 
would be had upon that copyright by the subsequent 
inclusion of the article in a magazine or newspaper; but 

that is not the present case. Here it is distinctly 
alleged that this article was contributed to the magazine 
and there is no allegation whatever that this preliminary 


publication was adapted for.or intended for public 


) 
distribution, in fact the copy annexed to the bill shows 


Hon. James A. Lowell (2) November 2, 1927. 


that it was not, as it was nothing more than magazine 
pages. Therefore the specific provision of the statute 


to which we called attention must apply. 


— 


The strict construction of this statute is 


nothing new. In the very early case of Wheaton v. 
Peters, 8 Peters 663, the Court says: 


"This right, as has been shown, does not 
exist at common law; it originated, if at all, 
under the acts of congress. No one can deny 
that when the legislature are about to vest 
an exclusive right in an author or an inventor, 
they have the power to prescribe the conditions 
on which such right shall be enjoyed; and that 
no one can avail himself of such right who does 
not substantially comply with the requisitions 
of the law. 


This principal is familiar as it regards 
patent rights; and it is the same in relation 
to the copyright of a book. If any difference 
shall be made, as it respects a strict con- 
formity to the law, it would seem to be more 
reasonable to make the requirement of the 
author rather than the inventor. 


The papers of the latter are examined in 
the department of state, and require the sanction 
of the attorney-—general; but the author takes 
every step on his own responsibility, unchecked 
by the scrutiny or sanction of any public 
functionary ." 


Our position is that this attempted copyright 
of the magazine pages was wholly nugatory as appears on 


the face of the bill, and that pending the publication of 


the magazine and its Copyright the plaintiff was amply 
protected at common law, and he has not shown that he is 
entitled to the somewhat different remedies of the copyright 


act. 


Hon. James A. Lowell (3) November 2, 1927. 


That the author or proprietor is entitled to 
a liberal interpretation of the copyright act after he 
has gotten his copyright has nothing to do with this case. 
What we are endeavoring to secure by the first 
part of our motion to dismiss is a final interpretation by 
the Court of the meaming of §27. We have already cited to 
the Court the Mail & Express Co. case and the same Court 
in the Hendricks Co. v. Thomas Pub. Co. case cited on p. 5 
of the supplemental brief says: 
"That the language of the section (25) of 
the copyright act relating to the assessment of 
damages and profits is somewhat obscure, we have 
pointed out before." - 
Referring to $27, the same Court says in 
Westerman Co. v. Despatch Printing Co., 233 Fed. 609: 
"It is easy to see that possible actions 
might be brought which it would be difficult 
to classify as between equity and law," 
but the Court held that in that case both plaintiff and 
defendant had adopted and accepted the forms of equity 
procedure and they would be held to it. 


QN MOTION TO STRIKE OUT. 





. The two cases cited on p. 5 of the reply brief, 

one decided in 1916 and the other in 1917, long after the 
passage of the amendment of the act of 1912, make it quite 
clear that the right of the Court to assess damages "in lieu 
of actual damages" must be based upon some evidence that 

there was actual damage and can not be predicated on unethical 


conduct by the defendant. 


Hon. James A. Lowell (4) November 2, 1927. 


Referring to these words, the Court in the 


Hendricks Co. v. Thomas Pub. Co. case says: 


"These words present no difficulty in 
interpretation. ‘Actual' means ‘real' as 
Opposed to ‘nominal’. It means ‘existent! 
without precluding the thought of change. 
‘In lieu' means in place of the thing 
modified by the quoted phrase. Therefore 
what plaintiff is entitled to ask of the 
court in its discretion is something in the 
place of his real ~ i. e. legally existent 
and legally ascertained damages." 

These cases also emphasize the fact that 
the maximum and minimum limitations apply to this 
case should the plaintiff adopt that theory in its 
election, which must at sometime be taken. 

The plaintiff misapprehends wholly my 
position on the question of notice, being apparently 
misled by Something said at the oral argument, but 
my. brief attempts to point ott that the amendment of 1912 
made no change in the limitations and the cases above 
referred to emphasize that point. 

We again insist that if we are liable at all 
under the copyright act, we are liable whether we had or 
did not have notice of the copyright and liable to the 
full extent of the law. 

A copy of this has been sent to Mr. Spring. 


Faithfully yours, 


n/t. Beh OD tine 


\\’ 





DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF MASSACHUSETTS 
In Equity 
#2812 
ATLANTIC MONTHLY COMPANY 
Ve 
POST PUBLISHING COMPANY 


MOTION FOR LEAVE TO FILE 
INTERROGATORIES TO BE ANSWERED 
BY AN OFFICER OF THE PLAINTIFF. 


Pursuant to Equity Rule #58, the defendant 
prays leave to file the subjoined interrogatories 
for discovery of facts and documents material to 
the defense of the cause and that the Court order 
the same to be answered by examination of Ellery 
Sedgwick, the editor, or MacGregor Jenkins, the 
publisher, of the Atlantic Monthly, both being officers 


of the plaintiff corporation, whichever may have the 


fuller knowledge of the facts inquired of. 


1. Has the plaintiff in its possession 
any paper or document signed by the Hon. Alfred E. 
Smith transferring to the plaintiff all literary 
property in the work referred to in the Bill of Complaint, 
including all rights conferred by the Copyright Act, 
and authorizing the plaintiff to copyright said work 


in its own name? 


(2) 


2. If you have such paper, please produce 
the same. 

3. If you say you have no such paper signed 
by Hon. Alfred E. Smith, have you any paper or papers 
signed by anyone in his behalf transferring to the 
plaintiff all literary property in the work referred to 
in the Bill of the Complaint, including all rights con- 
ferred by the Copyright Act, and authorizing the plaintiff 
to copyright said work in its own name? 

or papers 

4. If you say you have, by whom was said paper i 
signed? 

5. If you say there were such papers, please 
produce all such papers. 

6. Please produce any and all papers conferring 
authority upon the person signing the paper or papers 
produced in accordance with Interrogatory #5. 

7, Will you annex to your answers to these 

interrogatories copies of all papers produced in accordance 
with the foregoing interrogatories? 

8. If any of the papers above referred to were 
in the form of correspondence, was any reply made thereto 
by any officer or employee of the plaintiff? 

9. If so, please produce copies of such replies. 

10. Will you annex copies of the correspondence 


called for in the last interrogatory? 


(3) 


11. When were the first printed copies of 
the article referred to in the Bill of Complaint sent 
or delivered to the Hon. Alfred E. Smith or any 
representative? 

12. TP you have not already answered, were 
not said copies sent to him on Friday, April 8th? 

13. If you have not already answered, please 
state how many copies were so sent. 

14. Did said copies contain any copyright 
notice thereon? 

15. Was there any restriction imposed upon 
‘the Hon. Alfred E. Smith or his representative as to the 
disposition of the copies so sent on April 8th? 

16. If you say there was such restriction, 
please state what it was and whether in writing or orally. 

17. If in writing, please produce the writing 
and annex a copy to your answers. 

18. Did you later send ten sets of the article 
to Govewice Smith or his representative in addition to the 
sets previously inquired about? 

19. If so, when were those sent and was there 
any copyright notice thereon? 

20. In your foregoing answers have you included 
all correspondence to and by one Theresa S. Fitzpatric,. 
purporting to be your circulation manager, and Claire 


Sullivan, purporting to represent the Publicity Department? 


(4) 


21. Is it not the fact that the right of 
the plaintiff to publish the article referred to in 
the Bill of Complaint was conditioned on the right of 
Hon. Alfred E. Smith or his representative to furnish 
the article to all newspapers in the United States on 
the publication date of the Atlantic Monthly, said 
newspapers being free to quote all or any part of said 
article with or without credit to the Atlantic Monthly 
or the plaintiff? 

ee. If not, please state in full what the 


arrangement was. 


By its attorney#, 


Fe Meee 
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DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF MASSACHUSETTS 


In Equity 
#2812 


ATLANTIC MONTHLY COMPANY 
Vv. 
POST PUBLISHING COMPANY 


DEFENDANT'S ANSWER. 

Now comes the defendant and answering 
the plaintiff's bill says: 

As to paragraph #1 it denies that this 
suit arises under the copyright laws of the United 
States. 

The defendant admits the allegations in 
the second paragraph except as to the extent of circulation. 

The defendant admits the third paraevash 
and says that the figures of circulation therein 
stated are approximately correct. 

As to the fourth paragraph the defendant 
is ignorant whether and what negotiations were entered 
into between the plaintiff and the Hon. Alfred E. smith 
or whether and how far the said Smith is the author 
of the literary property referred to in the bill and 
'Zefers to the exhibit attached to the bill, which states 


(2) 


that Father Francis P. Duffy is the author of much 

of the matter therein contained. This defendant is 
ignorant of the relations between the plaintiff and 
the said Smith and what, if any, authority was con- 
ferred upon the plaintiff to copyright said matter. 
The defendant is ignorant how far the publication of 
said article was anticipated by the public at large 

or was awaited with intense interest by a large number 
of persons and leaves the plaintiff to make such proof 
thereof as it may be advised. It admits that the 
article was printed in New Hampshire as a part of the 
May number of the Atlantic Monthly magazine, but it 
denies specifically that the article as set forth in 
the exhibit attached to the bill was duly copyrighted 
under the laws of the United States and says that the 
plaintiff did not comply with the requirements of the 
copyright act of the United States and therefore is 
entitled to no copyright for said article alone. 

As to the fifth paragraph the defendant did 
learn that the plaintiff intended to publish some 
article purporting to be a communication from Governor 
Smith in the May issue of the Atlantic Monthly, but has 
no knowledge as to how far that information was generally 
known to publishers of newspapers and magazines or whether 


_ notice thereof in writing was given to newspapers and 


(3) 


magazines, but specifically denies that the notice 
in writing set forth in said fifth paragraph was 
ever sent to, or received by, the defendant or 
anyone in its behalf, or any similar information. 

As to the sixth paragraph the defendant 
denies that it was informed in any way or by any 
person that the publication by it of any material 
portion of the article purported to be written by 
Governor Smith would be in violation of any copy- 
right owned by the plaintiff or that the plaintiff 
had any such copyright. The defendant admits that 
its representative went to Concord and obtained one 
copy of said article, but denies that it did so by 
any subterfuges, devices and artifices, but one 
copy of said article was given to it by the night 
watchman employed by the Rumford Press, who had 
previously been supplied with a copy by said Press 
and the copy furnished to the defendant's representative 
was also freely given to said watchman by said Press 
and was not so given in violation of orders or 
instructions by gate Press, and if there were such 
instructions the defendant and its agents were wholly 
unacquainted therewith. The defendant also denies that 
its agent was informed or knew from what source the 


watchman obtained the copy given to him and said agent 


(4) 


took said copy because it was the expressed wish 
of said watchman that said article should be printed 
in the Boston Fost. 

The defendant makes this answer to the 
said sixth paragraph, although claiming that the 
matters contained in said paragraph are wholly 
immaterial and irrelevant to the cause of action 
set forth in the bill. 

To the seventh paragraph the defendant, 
again denying that it had the knowledge of the facts 
set forth, admits that it did cause to be published 
without the permission and consent of the plaintiff 
in the edition of its paper of Saturday, April 16, 
1927 substantial portions of said article, at the 
same time, however, stating editorially that 

"The full text of Governor Smith's 

reply is to appear in the May number of the 
Atlantic Monthly, to be on the newsstands 
April 25, it has been announced," 
and at the end of the publication appears the 
statement; 

“The foregoing includes the most salient 
points of Governor Smith's answer to Mr. 
Marshall and much of the text of his letter. 
Those who want to read all of it should 
purchase the May number of the Atlantic 
Monthly, which will be on the newsstands 
on or about April 25." 

The defendant is ignorant what, if anything, 


the plaintiff had done about arranging for said 


(5) 


article to be given to various newspapers of the 
United States on the date of the publication of 
the magazine or if it made arrangements for the 
distribution of news to papers of the United States, 
that telegraph wires should be kept clear during 
certain hours on April 24th for the transmission 
of said letter for release and publication, or 
had made other arrangements to the same effect, and 
says that no such notice was received by it. It 
denies that by the act of the defendant the plaintiff 
suffered the damages set forth in said paragraph and 
says that said damages do not flow or are the con- 
sequence of the publication of the article by the 
defendant, but this defendant is wholly ignorant as 
to the nature and kind of said damages and leaves the 
plaintiff te prove the same. 

As to the eighth paragraph the defendant 
in the course of its business does not keep copies 
of its daily publications except in a very limited 
extent and does not now have plates, molds and matrices 
for making additional copies of said article. 

As to the ninth paragraph the defendant 
denies that it has sold to any persons, firms or 
corporations copies of said article or has received any 


payment therefor. 


(6) 
And further answering the defendant says 


that it has done no act or thing for which it is 
responsible to the plaintiff in any action brought 


By its attorney, O 


in this Court. 
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DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF MASSACHUSETTS. 


ATLANTIC MONTHLY COMPANY 
Ve 


POST PUBLISHING COMPANY. 


MEMORANDUM 
May x . 

BREWSTER, J. The plaintiff has filed 69 interrogatories 
propounded to officers of the defendant corporation. To all of 
these the defendant objects on the ground that they are not 
material to any issue raised by the pleadings. 

F Counsel argues that the only issue before the Court is 
whether the defendant violated plaintiff's copyright. It may 
well be that that issue is the ultimate question to be determined, 
but it is a mixed question of fact and law. It does not follow 
that. other issues of fact may not be presented on the allegations 
of the bill and defendant's answer thereto, such as questions 
involving notice, extent of damages, conduct of the defendant, 
which may affect the amount of damages if the Court is called 
upon to award damages in lieu of actual damages and profits and 
other subsidiary issues of fact. 

The plaintiff's interrogatories in the main seek discovery 


of facts material to the support of its: cause. Some of them 


appear to come within the rule that the party interrogated 
cneed Aas discover matters: equally OAD the Wer beck tae of ‘Re 





eps 
. J : 





yey: bat of evidence tending to prove ‘such Waite. nae 


a. Be e Co. v. Mountain City Mill Co. 225 *. 622; Byron Weston 
Co. Vv. lL. Brown Paper Co., 13 %.(2d) 412.) They are open to 
the ial objection that in all probability the officer an- 


Swering the interrogatories could only answer by Pelying. 

upon hearsay. These interrogatories are not within the rule. 
Interrogatories 56 and 57 do not call for ultimate facts 

but relate rather to matters of epiniexis These are not proper. 
Interrogatory 65 is waived. 
I, therefore, sustain defendant's ob jections to interrogatories 

Nos. 21, 23 to 34 both inclusive, 54, 56, 57 and 65. 


Defendant's objections to the remaining interrogatories are 


overruled. 
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DISTRICT OF MASSACHUSEITS. . In Equity No.2812. 
re ATLANTIC MONTHLY COMPANY, 
es 
| POST PUBLISHING COMPANY. 
%. ; ; 
aS 
Hy ROR e . 
| -. » MOTION TO EXTEND TIME FOR FILING OBJECTIONS TO 
Gis DEFENDANT'S INTERROGATORIES, and FOR FURTHER 
PTAA, TIME FOR ANSWERING SALTD INTERROGATORIES. 
| 
oo . {saree 
! 
a comes ‘the sik inther in the ‘above entitled case and 


pa |moves that its time for filing objections to the defendant's 

Me gr en ey. Anuerrogatories may. be. extended to and including Jamary 16, 1928 
ana 3 further that the time for answering such of the interroga- 

| |tortes as are material may be enlarged to and Ph enaes January : 
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IN THE DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF MASSACHUSETTS 


In Equity 
No. 2812 


ATLANTIC MONTHLY COMPANY 
Ve 
POST PUBLISHING COMPANY 


AMENDMENT TO MOTION TO DISMISS. 

The plaintiff amends its motion to dismiss 
by adding thereto the following: 

"It appears from the face of the bill 


that the requirements of the copyright law 
have not been complied with." 


By its attorney, 
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IN THE DISTRICT COURT OF 
UNITED STATES 
DISTRICT OF MASSACHUSETTS 
In Equity 
No. 8812 


ATLANTIC MONTHLY COMPANY 
Ve 


POST PUBLISHING COMPANY 


AMENDMENT TO MOTION TO. DISMISS. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF MASSACHUSETTS 
In Equity 
No. 2812 
ATLANTIC MONTHLY COMPANY 
Vv. 


POST PUBLISHING COMPANY 


eee es ae Poe seo er Se SS 


Now comes the defendant and moves the 
Court: 
1. That there be expunged from the Bill of 
Complaint paragraph #5 as being immaterial and 
irrelevant to the cause of complaint set forth in the 
bill and being contrary to Rule #25 of the Rules of 
Practice in Equity. 
2. That paragraph #6 be expunged from the 
Bill of Complaint as being immaterial and irrelevant to 
the cause of complaint set forth in the bill and being 
contrary to Rule #25 of the Rules of Practice in Equity. 
3. That all of paragraph #7 be expunged 
except the following: 
“The defendant herein did unlawfully and 
illegally cause to be published in the edition 
of said Boston Post appearing on the morning of 
Saturday, April 16, 1927, substantially the whole 
of said article to the number as the plaintiff is 


informed and believes of upwards of 400,000, and the 
plaintiff herein solely by reason of said act of the 


(2) 


defendant suffered great damage," 
as being immaterial and irrelevant to the cause of 
complaint set forth in the bill and being contrary 
to Rule #25 of the Rules of Practice in Equity. 


By its attorney, C 
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ATLANTIC MONTHLY COMPANY 


Vv. 


POST PUBLISHING COMPANY 








MOTION TO EXPUNGE. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF MASSACHUSETTS 


In Equity 
No. 2812 


ATLANTIC MONTHLY COMPANY 


Ve 


POST PUBLISHING COMPANY 


Now comes the defendant and moves the Court 
that the plaintiff be required to elect before trial 
whether it will proceed for an accounting of profits 
and actual damages sustained as prayed for in Prayer 
#4 or whether it will waive actual damages and profits 
and proceed under that provision of $25 of the Copyright 
Act of 1909 as amended permitting the plaintiff to recover 
a sum "in lieu of actual damages and profits." 


By its attorney, 


S- 





IN THE DISTRICT COURT OF THE 
UNITED STATES 
DISTRICT OF MASSACHUSETTS 
In Equity 
No. 2812 
ATLANTIC MONTHLY COMPANY 
Vv e. : 
‘POST PUBLISHING COMPANY 
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MOTION REQUIRING THE 
PLAINTIFF TO ELECT. 


MAY 


Edmund A. Whitman, 
1101 Pemberton BlGgs 5: 
Boston, Mass. 
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that certain requirements of the Copyright Act were not alleged 


_DIStREGH goune OF THE OuITED: STATES, 
_ DISTRIOT OF UASSACHU SETTS 
3 . In Equity. 
ATLANTIC MONTHLY COMPANY 
Ve 
POST PUBLISHING COMPANY, 
SUPPLEMENTAL BRIEF SUBMITTED BY THE PIAINTIFF ON 
THE DEFENDANT'S MOTIONS TO DISMISS, TO EXPUNGE, 
, AND FOR ELECTION, 
Motion to Dismiss Ss The motion to dismiss on the ground 


an the ‘bill to have been complied with by the pleintige was 
‘filed efter the pleintitt's ‘original orief had been prepared, 


; ane therefor wes not discussed therein, | : 


The defendent's ‘contention appears to be thet a “work: 


“contesuted or intended to be contributed to @ magezine con 
nee vlyh coprrt anges separately, before ‘the publication in the 





-3— 
of two copies in, the copyright office,  Settion 3 of the Act 


plainly contemplates that previously copyrighted articles may 


be included in & magezine or periodical providing in thet 


respect as follows: 

. "That the copyricht provided by this Act 
shall protect eli the copyri teble component 
perts of the work copyrichted, and all matter 
therein in which copyright is already subsisting, 
but without extending the duration or scope of 
such copyri cht. The copyright upon composite 
works or periodicals shell give to the proprietor 
thereof all the rights in respect thereto which 
he would have if each part were individually 
copyrighted under this Act." 


The unsoundness of the defendant's contention ig further ilius- 
trated by the following consideration. It would be readily 
admitted thet a work which was not intended to be published in 
& periodical micht be separetely copyrishted, but if it be 
true thet the defendent contends that if the intention of the 
euthor was in fact so to publish it and he did afterwards ae 
publish it, then the validity of the original copyrisht would 
turn on-wheat the court or jury found te oe the actual intentio 
of the euthor at the time of the first copyright. If he did 
not intend so to publish it, the copyricht would be velid, If 
he did so intend, it would be a nvavid, No euthority whatsoever 
is cited by counsel for the defendent in support of his con- 


tention, and we do not velieve thet eny exists, We do find, 


however, en interesting unreported Case in the District Court 


SOR) the Southern District of New r York, _ The facts ere as 


eee ree 





ia Oe 
the editions of the New York papers had gone to the press. The 
New York Times had published the story in pamphlet or book form 


before the newspaper publication, and had copyrighted the same 


| 
Two applications for temporary injunction acainst the infring- 
ing newspepers were made by the Times, one in New York which 
was heerd by Judce Learned Hand, and the other in Chicaso, whith 
| was heard by Judge Grosscup. Judge Hend at first issued a 
temporary injunction,’ but afterwards dissolved it on the grounp 
thet Commander Peary did not give to the New York Times the 
* A : | | : 
right to publish the story in any other form than 6s & news- 
paper story, but said 
"Had the complainants received from Commander 
, Peery the right to publish the story of this dis- 
covery in pamphlet ‘form, the copyright would have 
been perfected by these acts." 
Judge Grosscup entered a permanent restraining order on the 
eround that the copyright in pempnict form was authorized and 
| therefore valid, saying 
"In the absence of any particular form I shold 
think that the publisher was invested with authority 
to determine the form. He may not have had that 
right as ageinst the euthor, but certainly he would 
heve that right in vores of the author es against 
| the trespasser.” 
Tt’ will be noted that both Judge Hand and Judve Crosscup were 
of the opinion that the copyright of the pamphlet wes good if | 
Wi euthorized by the SCR AE s This case is referred to in Weil 
ea eae | Copyri cht Len, page ule end is reported in 76 Publishers! 


| Bihsal) page 957. 





Farther @isoussion oe the purposes of the Aneluston | 





-4- 


riet Beecher Stowe, and is illustrated in the following cases: 
Wo White..Co.; 490 0. 5,360 
Miglin wt Daria, 190 U. 8, 265 | 
Finally, we point out that the purpose of the Copyright Act 
is to protect the author, not to ley traps for him, and 
very specific languaze would be the only pessible justification 
for reaching the conclusion which the defendant asks the court 
to reach in this case. This rule is thus steted in Weil on 
Copyright Law, page 46: 
"Copyricht statutes being desi oned for the 
protection of the property which an author has 
in the right to publish his production for a 
limited term of years, should be given a fair 
end reasonable construction, which a view to 
effecting that purpose, which construction may 


disregard the literal reading of the statute to 
effect its object and purpose, " 


Such is the view taken by our courts, and also the English 


courts. 


Jucricen T obacco Ua: ve VWekkmeister, 207 U. S. 384 
. pans Ve euler nae Navy Stores, L,R.2l, Ch, D, 369 


dasa eRe ‘gaia, 


"If a oonoet ait law.can be so \ sone teuat 
- as to promote fair and honest deslings, such a 
: construction is to, be.preferred." 


Tt ney be noted: ‘ain essing that the construction for which 


the defendant contends is one, whigh would permit the. theft of 


article about to be published in €.megezine end its publication 


by the thiee without tneurring eny of the -penelties provides 


fof 2. the SRpnet AS lewe . 





o> 


What happened in thet case was that the court charged 


_ the jury that if they found for the pleintiff they could not 


assess demazces in an amount less than the mi nium eum provided). 
by the statute, namely, ¥850 for each infringenent. “The | 
defendant, admitting that the court wight have essessed "ins 
lieu of " damazes, himself, denied his richt to submit then to 
the jury, but the Court of Appeals held chat it was not in- 
proper to do so, This in no way supports the defendant's 
contention that he is entitled to assessment of such demazes 
by the jury, and in the following cases, as well as those 
already cited in our previous orief, the "in lieu of " damages] 
were assessed by the court. 


Gross v. Ven Dyk Gravure niggas 330 Fed. 412 
CoQeA. 2nd Circuit. 


Beenie in thet case were assessed in the 


District Court by Judse Learned Hand. 


S. BE, Hendricks Co, v, Thomas Publishine Co 
248 gts 37, Oo Go and sa hana 


‘ we 


en Motion for E lectio ee In support of his motion | 
“gor election the defendent ex gued thet no "in lieu of" demazes |. 
dn ©xeess of #5, 900 could hei tecovered ‘beceuse the bill did Ale 
allege service ih, ‘notice by a United States Merehed. What 
ebonting thas ex gument ‘had on any. issues” now before the court 
we are et ie loss to inestne, but as pointed out) by the court 


ong 


at the ex qument the seotton under which we are © Proceeting, 
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. 


“ -wttien x Le ve: haealial. by peer 


oe AWN Shee Paes 












et. 


wae 
a Sek 


eae See 


eS ee 
bg 's 
f a} re 


“> 


“itt 


at 


ae 


ne 





Deets A 2 tay 


. FS 

ae, 
‘ 4 

“ 








Perrin ss 








SF hem 


DISTRICT COURT OF THE 
UNITED STATES. 








| | 
| 


[the § State of New York, asking certain questions touching the Ms 
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UNITED STATES OF AMERICA, 
IN THE DISTRICT COURT OF THE UNITED staTzs. 
IN EQUITY 
No, 2612. 


ATLANTIC MONTHLY COMPANY — 


Ve 


POST PUBLISHING COMPANY, 








BRIEF SUBMITTED BY THE PLAINTIFF IN OPPOSITION. 
TO VARIOUS MOTIONS FILED BY THE DEFENDANT, 








INTRODUCTION, 








This is e bill in equity in which the pleintitr sets 





forth that it is a Massachusetts. corporation engaged in pub-— 
lishing a well-known magezine. called "The Atlantic Monthly" and 
further alleging that in its April edition it printed en open. 
letter to the Honorable Alfred E, Smith, then and now Governor a 








possible effect ; on the ex onduct. of the: Covernor should he be. 





Ba 


Monthly. On April 9th & written notice was sent to the de~ 
fendant by the plaintiff stating that the article in question 
would be released for publication on April 25th, and further — 
stating: | BF 
"If any previous release is offered from any source 

it is UNAUTHORIZED and an indication that the copy 

has been stolen in direct violation of the copyright. 

It is the Atlantic's purpose to strictly enforce the 

copyright law, which gives exemplary and punitive 

damazve on each single copy of newspaper aarcacet aames 

carrying copyright “material,” 
tn addition the reporter hereinafter referred to was ib esiged to 
the same effect at an interview with an rtiseriot the plaintiff 
company which took place on April llth, | 

The bill contains further allegations showing that a 
reporter acting as agent of the defendant went to the printing 
establishment situated in Concord, New Hampshire, where the said 


article had been printed, and procured an employee of that 


“plant to steal one or more copies of seid article and give them 


+o him, the said reporter, which he in turn delivered to the 
defendant, who thereupon, on April 16th, published substantial; 


“the. whole of seid article in a certain newspeper published by 


it and entitled “The Boston Post". The number of copies of the 


Post containing said article and aerate circulated is stated 


to be upwards, of 400, 000. 
, The bill. conteins further ellegetions to the effect 


“thet. the defendent hes in ite possession a ‘large number of cops 3 


. = of ented. ‘nenspeper = ceniteiag 4 seid bi aehaies and hes. in ite poe 
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for fpr dk or in lieu of actual dames such damages, es 


to the court may appear q ust and proper within the provisions 
of Section 25 of Chapter 320 of the Act of March 4, 1909, 
nemely, : x ’ 


"a sum not sessed ne one dollar for each infringing 
copy sold or found in the possession of the defendant. 


The defendant has filed four motions, namely: 

2. A motion to dismiss on the ground that the bill 
seeks forfeitures and penelties which can not be decreed by & 
court of equity. | | | 

2. A claim of trial by jury. . 

3. A motion requiring the plaintiff to elect whether 
it will proceed for an accounting of profits and actual damages 
or will proceed under the provisions of Section 65 of the 
Copyright Act of 1908 as amended permitting the plaintiff to 
recover & sum "in liew of actual damages and profits". 

4, A ‘motion to ‘expunge verious portions of the bill on 


the ‘mega that the same are immaterial and ret comers | 


ARGUMENT. 
he gat i 
Motion to diemiss.. ! 


re comes the defendant and moved ‘that the Bill 
dn Equity. filed herein be dismissed for the reason that. 
it seeks forfeitures and penalties which can not be 
youreed RY, 2 & Court of Equity. Wi) pei eas 


alt 
hag ou 


aie - uf i This motion reads as follows? ‘ ee 
| 


: : No question is or can ‘be ‘reteed by this motion toucttixg| 
the: > copyright of ‘the article in site or its te ome aS 








contend 
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the plaintiff shall be required to prove sales only, 
and the defendant shall be'required to prove every 
element of cOst which he claims, or in lieu of actual 
damages and profits such damages as to the court shall 
appear just, and in assessing such damages the court _ 
ef Eg discretion allow the amounts as hereinafter 
stated," tee . . 





The Act then enumerates certain violations of copyright 
not applicable to this situation, and proceeds: 


"and such demages shall in no other case exceed the 
sum of #5,000 nor be less than the sum of 4250, and 
shall not be regarded as a penalty, but the foregoing 
exceptions shall not deprive the copyright proprietor 

Of any other remedy given him under this law, nor 
shall the limitation as to the amount of recovery apply 
to infriugements occurring after actual notice to a 
defendant, either by service of process in a suit or 


other written notice served upon him." 
After providing for the amount recoverable for violating a 
painting or sculpture the act contimes: 
| "In the case of any work enumerated in section five 
of this Act, except a painting, statue or sculpture, 
one dollar for every infringing copy made or found 
in the possession of the infringer or his agents or 
- employees." . OG ake . 


The works enumerated in Section 5 of said Act are, among others, 


the following? 


(e) Books, including composite end cyclopedic works, 
directories, gazetteers, and other compilations; 

(bo) Periodicals, including newspapers. 

In view of the express provisions of the Act, it is not 


easy to perceive what argument can be made in support of the 


|| motion, insofar as the bill seeks to recover damaves at thevrate 


of one doller for each infringing copy under the provisions of | 


the Act above quoted, for it is expressly provided therein that | 


“euch demages shsll........not be regarded as a penalty." 


Tt is not open to the defendent on this motion to. || 
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court. Theat can only be 





thet the suit belongs on the law rather than on the equity 















he 


“rp at any time it 4, yee & suit 
commenced in equity should have been brought as 
én action on the law side of the court, it shall 
be forthwith transferred to the law side and be 
there proceedéd with, with only such alteration 

“in the proceedings as shall be essential." 


This position is further supported by the case of 


Fay v, Hill, 249 Fed, 415, 0, C, A, 8th Circuit. 


It is plain that the bill contains adequate 
or ounds for equitable relief entirely epart from the award of 


Gamages under said Section 85, and could not be dismissed even 


if the dameges Claimed under said Section 25 were a penalty, 
Which they are not. The following are the principal grounds 
Of equitable relief referred to, nemely, a prayer for impound- 


ing copies of the newspaper in question, for the delivery up 


._ for destruction of pletes, molds, matrices, and the like, for 


& restraining order pendente lite enjoining the defendant, its 
officers and agente from publishing, printing and copyine the 
work in question, and for an accounting. 

That & court in equity is not deprived of juris- 
diction because the ewerd of money damages is incident to com- 
plete relief is a propesteton too well established to merit the 


citation of euthorities, “We refer the court, however, to the 


following cases: 






B P ys _, 890 Fed, 353, 
C.C.4, 5th Circuit. 


In thet case et wes held. thet bey oe the situation 
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shown by the averments of the bill to exist at the ee it was. 
| fated ony equitable relief prayed. for was grentable, the: case iz 


Co Ses not one required by t Rule best to oF) transferred to ita dew 


vad 
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article remain dn the possession of the defendant. 


Hs 


Wy re Bavnk 333 Fed. 339, BO. De. Delaware. 





shan that case an a proceeding 1m! equity the plaintiffs 


| 

} 

# 
Aneidentedzy aihek. oh to recover & balance of salary which was 
strictly & Le ged ‘demand, and the jurisdiction of a court in 


equity was ) challenged for that FORESR) but Judce Bradford dis- 
posed of this point. on the ground thet it 


"1g. douiet er isa on the question of jurisdiction 

in equity.....the dominant factor in deter- 
mining the question of jurisdiction is to be 
found in the general scope and nature of the case 
as made by the bill, and a decision on the 
question cf the balance of salary is but an 
incident of a suit properly on the equity side 

of the court. " 








We direct the attention of the Court to the large number of 


~~ cases in which demaces under said Section 25,which the defendant 





méintains to be a penalty, have been awarded by the various 
Federal aed in proceedings in equity. | 
Westermann v. Digpatch Printins Co., 349 U. S. 100, 
This case squarely upholds the right of the court in 
8 proceeding in equity to award damaces of not less then y250. 
for each infringement under said Section 25, ‘and there are a 
number of similar cases in the inferior Federal courts. 


Woodman v, lydierd-Peterson Co., 192 Fed.67 (o, C, Minn, ) 


s. E,Hendricks Co. v. Thomas Publi shin; Cos, 242 Fed, 









re} 
Sauer ve Detroit Times ou 247 Fed, 687. Doe E.D. Mieh, 


Nonbesk-0 Piston © Os Ve Norris ae els, 277 Fed.951 


Co, v Tollefson, 253 Fed.859,D.0, S, Dy Ca 
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teas substantial snount of aavertiatng,: among other iy 
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‘for ‘etetutory damages for ingringement unier said ‘Section 25° 


(>) asking no other renedy. except en award to him of the 
statutory penelty of $1.00 & copy. 

The court held that the action properly belonged on th 
law side of the court, sayjnz, however: ro i Hi 

"There ig no prayer for relief by injunction, 
probably because the pleintiffs apprehend no re- 
petition of infringing publication. If such — 
equitable relief were prayed for, then, under the 
general prayer for equitable relief, pleintiffs . 
micht have an accounting of profits, or discovery, 
or possibly other remedies hence ae on the equity 
side; 

. The ergment, aif it be: ae that the court of equity 
has no jurisidction in thin Mt ssi for the reason thet although 
en injunction was prayed for none hae been issued, ‘ds unsound. | 
The test is mhether at the tine, of the filing of the bill ther 


was @ richt he an injunction, not whether it was actually » 


| iasued, ar. oa. contrary were true, then an exercise of the 


‘disoretion of ‘the court in refusing & temporary restraining 


order or injunction might ipso facto. defeat the - -jurisdiction: a 


| ‘the court-afeguity This point is involved in one of the cases 


heretofore cited, nemely , Bank of Parents’ Ve Hyman, 290 Fed. 
353, and is squarely decided in Gilmore Wa Inderson,, 38 Fed... 


“|. 846, feiss eee D. Ny, Y, 


An addition mound of equitable jurisdiction hereto- 


fore referred te is the inherent complexity. of the accounting 


for profits in the case of a newspaper elleged in the ball and. ily 


admitted to have a daily circulation of upwards of four hundred) Ms 


ae 


“Shousend | eopies. The iesue involved, nenely, het proportion 


Rit vi AN 


Of the profits of a lerge metropoliten newspaper certying, ee 


| naa 3 a 
ou ‘ Jury Cleim, 


This instrument is in the following lenguace: 


"Now comes the defendant in the above 
entitled case and claims a trial by jury.’ 


Equity Rule 23 reads as follows: 
"If in a suit in equity ® matter ordinarily 
determinable at law arises such matter shall 
be determined in that suit according to the 
principles applicable without sending the 
Case or question to the law side of the court." 
In the argument under the preceding proposition we have 
shown that this is plainly and properly a suit in equity 
which is sufficient to dispose of the claim for e@ general 


"trial by jury", which plainly means a trial of all the 


in @ proceeding on the: Chancery side of the court have been 
decided by the Chancellor without the aid of a jury unless 


“he saw fit to treme jury issues ae ‘submit them,’ 


Rogt “ts Bailuey Cow, 105. Uy 8. 188, 206 
me. 33 has been discussed’ a Colleton ete. Coy Ve 


Savannah, 280 Fed. 358, (C, C, A, 4th Carouit), the court 


‘ sey int ie N ae 
MWe think’ ig rule means that wioee” 
.in an equity case a matter triable by jury arises, 
the court shall not refuse to try it, and shall not 
go through the form of sending it to the law side be 
the court, but shall determine it according to all 
the principles applicable ~ one of which is the 
right of trial by jury. Under Rule 28, if the case 
is essentially a lew case improperly brou ht in equity, 
it must be transferred to the law side, ve 





nder Rule 83, | 

Pea) omy 0 if the case, looked at as a whole, is an equity. case, | 

Be ee Pe oo. Dita question erises in it triable. by: jury, a jury. 

ae cee ala) hie eet ae held to settle the. legal issue L Fes tr 
ee 4 aes . the, egal Prat has b: a by 

nen : ury, the court a 


| 
issues by & jury. For some hundreds of years issues of fact 
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fore. serve no. ) useml purpose to argue, ‘in any doves whet cy 


. plainly the tect thet, there is’ no ocoeisi on in Koa cbse at bar 


to frame any issue. or seus: ‘for triel by. jury. 


‘The only ieoues of fact. ere the existence of the 


plaintiff's copyrd cht, “Anfringenent ‘thereof by the defendant, 


the giving of he: notice: ‘referred to in the bill, and damages. | 
In the event thet the ‘plaintire elects to proceed under the - 


olause providing for the recovery in lieu of actuel danages 


of the sun specified in the act, then we know thet the act 


speci ically provides that thie ‘amount shell be determined 


by the court, Further discussion ‘of this point may wall be 


“postponed until the defendant MOVES, £%4 Ane Oh he ever does. 


So, that iesues for the 2 ea al framed. 


ina.” 
The motion thet the pleintife be required to elect. 
» This motion ‘reads &@s follows: 


"Now comes the defendant and moves the 

.. Court that the pleintiff be required to 

elect. before trial whether it will proceed — 
.». for’ an accounting of profits and actual 

 demages sustained as prayed for in Prayer 

4% or whether it will waive actual damaces 

. and profits and proceed under that provision 
. Of sec. 85 of the Copyricht Act of 1909 as 
‘ _ amended permitting the plaintiff to recover 
ea sum" in dieu of actual ieanmnee and profits:." 





eae motion esata be denied. ‘The time for election 




















‘Aso, the “pleintife wild now with far 













“angringing article. 
greater acourecy the smount: of damages suffered by at on ace 





count of such. infringement. - The cases have. gone so fer as to 


“indicate some doubt whether the election between actual deneee 8 










and a ‘sun ‘of money in lieu ‘of such demac es is 2 matter dn’ mh 
iyhdon the plaintiff er the pourt hes the choice, 
Westermenn Ve Digpatch Printing Co... (supra) 233 Pedy 
| 609, ae tis ne af et rae" Fe 
ny aes he ke Dae that cage the pleintit? oleimed the right of elec- | 
tion, end sued directly. for the "in. lieu ort) denages, This 
right wes challenged by the defendant. The Court (Judge 
Denison) seid, page 613: Ae nt ee ee 
"The pleintiff here ugag the eiceae, if 
he had the power to do so}; and on the evidence 
‘there can be no doubt that this was not a case 
for ectual damaces, as distinguished from those 


| demazes which micht be fair and just, and that — 
the court, if called upon to act, must: make the | 
same. election as plaintiff did. Defendant made 
cy a f no profits, so far as the proofs indicated; the 
plaintiff's damezes rested in the injury to his‘ 





Morehouse contract and in the discouragement of 

and the tendency to destroy his system of business. 
“To make any accurate proof of actual damazes was 

Oovieusly impossible. This cese must therefore - 

be treated, from any point. of view, as one caliing 

for the ap iication of the "tn iiew! Dash ef: 
pe stetutes” hes Hl 


: nts ted. BT. 
bees thet case ‘the court. (Hay Hough). ‘seta, page att 






Pe aR ne oo aaa entertain 10 doubt thet. at was the intention» 
ON OL a ar we: Concress | he 


“s'o “ a 4" ee oa8 ry 5 Paes “a 4. , ' Lay ee Ras 
Nes i For uae 
“Rules of patie in tality oe Oar ne ig oye 
In the first paregraph of the motion the request ‘is 
that Paragraph 5 of the bill be struck out. Rule 25, upon 
Which this motion is based, reads in part as follows: 
"and heveatiin it shall be sufficient that a 
bill in equity shall contain in addition to 
the usual caption..........third,. A short 
and simple statement of the ultimate facts 
upon which the plaintiff asks relief, omitting 
any mere statement of evidence," 
We direct the attention of the court in the first in- 


stance to the fact that the entire bill, including prayers for 


‘relief, is contained on eleven typewritten pages, and t here- 


fore Gan not be considered unduly long. The rule is aimed) at” 
bills lacking conciseness, accuracy and clearness. 

Hod oman v. Atlantic Refinine Co., 374 Fed, 104, 
and also écainst bills conteinine statement ae law and argue 
mentative explanations, | 

Martin v. Brown, 262 Fed. 717. 

The elie getions in Paregreph 5 are all ant ivelyt irele- 
vant. They relate to the giving of notice te the defendant 
prior to. the infringement of copyright within the meaning of a 


said Section 25, the material portion of which is this? 


"nor shall the limitation as to the emount of » 
recovery apply to infringement occurring after. 
the actuel notice to @ defendant either by ser~ 
UNG. 2 Mes Of prosess' ine : suit or vata Mi oh 
Patek aie notice served upon him,! 


It is $OQ | obvious | for argument that , allegetions thet ‘such @ 


“notice 1 was. served end the form of netige,, are strictly ‘televant.| 


| “The next, peregreph of. the. notion asks thet ‘Peregreph 6 
bee the bi spungeds tn this paragraph 16 set forth ‘the 








SN lis Respect fully subi tted,, 





‘contention “thet the erticle was obtained either without. notice 
of copyright or with permission to reprint, These elle getions 


are ‘relevent. It ds not ‘even el cas whether under Rule 25 re- 


citals of condi tion precedent. ha safely be omitted, 
Houkina Fecere) Eoudty Soles, PP. 166-167, 


‘The paragraph should stand, 


The next prayer is’ that practically all of Pasberiel 7 
be. struck outs The portions struck out recite that the defend- 
ant infringed the plaintiff's copyricht with knowledge of the’ 
existence of the popy tients 
The remaining ellegetions are of the amount. and kind of 


dama cre sustained by the plaintiff, and the result of the infra nb 


ment. It res resp¢ot fully submitted thet none of these alleges 


tions is a violation of Rule a5. 
. 948 Fed,’ 944. 


® ie 


In thet case it was held that the requirement of @ shor 





and simple atetenent of the dil tiniete facts does not preclude 


pleading in detail due diligence on the part of the plaintiff, 


and such allezetions should not be struck out on the claim 


“for necessity of brevity in the. pleadings. In thet case the 


court refused to strike out letters set forth in detedl in a 
pals in i equity, and peering on “the ieee of due ) diligence, 
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UNITED STATES OF AMERICA‘ 

| 


| UNTTED STATES 


i | DISTRICT OF MASSACHUSETTS, 


i 
4 
a 


7 





In Eqity No. 





ATLANTIC MONTHLY COMPANY 





es 


Ve 


—_ POST PUBLISHING COMPANY 


BRIEF SUBMITTED BY THE PLAINTIFF 
IN OPPOSITION TO. VARIOUS. =. ™ 
| MOTIONS FILED BY THE DEFENDANT, 





; . \ ’ an lap 
THOMPSON, SPRING & MEARS _ 
1133-1139 TREMONT BUILDING a a) 
BOSTON, MASS. S| a 


IN THE DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF MASSACHUSETTS 


In Equity 
No. 2812 


ATLANTIC MONTHLY COMPANY 
Ve 
POST PUBLISHING COMPANY 


eeRRK KEE 


MOTION TO DISMISS. 
ee ee 
Now comes the defendant and moves that 
the Bill in Equity filed herein be dismissed for 
the reason that it. seeks forfeitures and penalties 


which can not be decreed by a Court of Equity. 


By its attorney, 2 


C: 
AN ed a er c we: 
IN THE DISTRICT COURT OF THE 
UNITED STATES 
DISTRICT OF MASSACHUSETTS 


In Equity 
No. 2812 


ATLANTIC MONTHLY COMPANY 
Ve 
POST PUBLISHING COMPANY 


MOTION TO DISMISS. 


ro 


MAY 


coy 
CHS 
7 


Se Edmund A. Whitman, 
*m 1101 Pemberton Bldg., 
Boston, Mass. 
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DISTRICT COURT OF THE UNITED STATES, 





IN EQUITY 
No,2813. 


*, 


Listrict of Messachusetts. 


ATLANTIC MONTHLY COMPANY 


Ve 


POST PUBLISHING COMPANY, 


MOTION FOR LEAVE TO FILE INTERROGATORIES. 
10 BE ANSWERED BY ax OFFICER OF THE DE. 
‘FENDANT. | 


Pursuant to equity rule 58 the plaintiff prays ie a 











to file subjoined interrogatories for discovery of facts 
end documents material to the support of the bese GO-g 
be answer ed by Wiliian A, Grogier, President of the ge teadant 
company , or by Richerd Crogier, Preaait ab of the ‘defendant | 
‘company , whichever: may have fuller poenretae of the facts 

| Amguized of. ae 


on 


Z poration in char ge of the publication of the 





ates wis ; Who were ‘the officers. Be the defendent $m 


; ‘eee EEN pie Peper known as The > Boston Post on the 15th end é 





- ‘ > es rab 


A, las the telephone number of the Boston Post on 


April 16, 1937 Hubbard 1004 7 

5, What position did My, W, A, Grogier hold in the 
defendant ar beeahien’ on April 15th and 16th, 1927? 

8; What matters, if any, in eoneatt oi with the pub-— 
lication of. said newspaper the Boston Post were in 
charge of the said W. A, Grogier on the night of April 
15th and on April iéth, 19377 

ye What position dia ee, Richard Grogier hold in the 
defendent corporation on April 165th end on April 16th, 
1927? | | 

8. Whe matters, if any, in gonneotion with the pub- 
lication of said newspaper the Boston Post were iz charge 
ef the said Richard Crogier on the ee of April 15th 
end on April. 16th, 1937" 





ie. S : Pad aoe officer or agent of the defendent | on or. cea 


9. Was one Freda By | Cecann in the shpiey of the de 
fendant corporation on April 15, 1937? ; 
ts eee Me you answer the last preceding interrogetory in 
7 ~ the affirmetive, stete in what capacity and for what 
period prior to said April 15, 1927 seid Saas H, Th emp 8g 
had been rary ae by the defendant, 
dbs Did any officer or acent of the defendant corpor- 
- ation request: or direct said Fred 4, Thompson eo go to 
“the office. of ‘the pleinti ze on Nees 1ith or shortly 


~ prior thereto? 





14,’ 


i4.: _ 


cee 


Is it not true thet on or about April llth ean — 
officer or agent of the defendant corporation was 
advised by Fred H, Thompson in substance that he had 
called upon MacGregor Jenkins, Treasurer of the 
pleintiff, requesting neem al on to publish said 
reply of Governor Smith, which permission had been 


‘refused? 


If you dudace the last preceding interrogatory 
in the effirmetive, state what officer or agent of 
the defendant was so advised by said Thompson, and 
ae satis | | 


‘Dia. any officer or stead of the defendant 


corporation know on or el oxtl¥ prior to April 15, 


1987 that said magazine The Atlantic Monthly was 
printed at Concord, New Hampshire, by a printing 


company known as The Rumford Fress? 


Dia any officer or agent of the defendant 


corporation inetruct seid Fred H, Thompson to 2 


et Concord, New Hempshire, on April 14 ad 15, 1927, 


or on, either of seid days. for. the purpose of obtein= 


ing. a copy of said letter of the Honorable Alfred £, 


“Td you enswer the last preceding Apterrogat ory: 


in the affinistive, atate whet officer or. agent 


ey aaeat: the defendant corporetion instructed said ee.” HD 


: ee to es to Concord for seid etegho 








Fs 21... 


23. 


4, 


Lt a 





a i a PMP) ai ES ZA i a rk A RR hel Lk = i ae i May BL 
PR WA ss ie mad ie Ma Bh 
; : ; ; a, ae ee : : . 


mes a 


Ts it not true that an officer or egent of — 


the defendent corporation instructed seid Fred. H, 
Thompson to zo to New Hampshire and get any informa- 


tion available regarding the statement prepared by 
Governor Smith of New York concerning his religious 
peliefs in relation to his service as a public officie 
and with ast ieuvad relation to his candidacy for the 


Democratic nomination for President of the United 


States, and to see if he could find ‘enyone who knew 
‘the contents of the statement end would give him eny 


further details about it? 


What did ssid Fred Be homes do in pur- 
suance of the instructions given him by Mr. Dunn? 
wrk f Did said Fred H, Thompson go to Concord, 
New heehee on April 14th or 15th om on either or 
both of said days? 

Did said Thompsen call on Sheriff John T, 
O'Dowd in Menchester , New Hampshire? 


Did seid Fred 5, Thompson ask said Sheriff 


John T, O'Dowd if he knew anybody connected with the 


Rumford Press? 


Did the said Pred H, Thompson state. Si 


‘ substance to the seid Sheriff John 7, O'Dowd on the. 
“occasion of said interview that nes the said Thomson | I 
wanted to get some eturt connected with AL ‘Sui th' 8. 
“letter, “but thet a was hard to get in at the Rumford” 


Press, t because tnere were some. detect ives bene 


+ ‘ } r t 
- s ‘e . oe 
%. 73 i / 





| wes Hugene Sullivan, who ran the drug store? 
37. ‘Daa seid Fred H, Thompson interview one 
Eugene Sullivan, the proprietor of the drug store 
“in Sonscra. New Hewpshire, on April 15, 1927? 





28, Did seid Thompson state in substence to the 
seid Sullivan on April 15, 1937, that he, the seid 
Thompson, wanted to know the name of somebody that 
worked for the Rumford Press? 

29, 7 bid seid Sullivan state to the said Thompson 

oe the course of said interview thet he, the seid 

Sulliven, thought fae Cellahan ~would be a so0d 
man to see? ! | 


30, . - Did said Thompson see one Wiliiem E, Callehen 





, in Concord, New Hempshire, on April 15, 1937? 
ae OO Dig. eid Tapeou ng arbor talking with the 
gad Cellehen, drive the said Callehan in his (the 
said Thompson' s) car to a point near the Rumford 
| Press] | i a 
33. i Did said Callahen leave the said Thompson in. 
| the car at a point near the: Rumford Pca eae a 
. priet period? ? 
Oe et Did the said Callahan and said Thompson return 
wa - to the house of the said Callahan efter the said 
cot ee re pip, in a motor. cert | 
SHO Bee he, 2 Upon the return of the ei said Mheapeon ¢ to the 
Rice “house of seid Gettehen did seid Callshen hend whe + 
x: ag seid honpecn certein printed sheets. of peper? : 


cots of paper 90 delivered by seid 





37, 


39. 


Press) and intended. for insertion in the dey issue ot} 


ny 


the effirmetive, state to'whom said sheets of paper 
were delivered, 

Was there printed on said sheets of peper 
a copy of Governor Smith's reply to @ certein letter 
written to him by one Charles C, Marshall. 

Is it not true that the erticle which appeared 


in the mornins edition of the Boston Post published 


on April 16, 1927, & Copy of wlio’ ia hereto annexed 
and merked Exhibit "A", was prepared from informatiox 
contsined in seid plecés of paper delivered to an 
officer or agent of the defendant porporagios by pail | 
Fred 3, Thompson? ; : | 

Was any portion of said letter of Governor 
Smith as printed in the papers delivered to the de- 
fendant piivoreuven by seid Thompson on April 15; 
1937 omitted from the erticle published by - HAG. 
defendant on seid 16th dsy of April, 1927? 

If you answer the last preceding interrogatory 
in the éffirmetive, set forth in full the reas of 
said letter so omitted, 

“Dia any of the officers or agents of the de 
fondant know prior to the publication by the defend. 
ant: of So vernor Smith's letter on April isth that . 
the. papers from which 1% copied the detter 80 pub- . 


> lishea by it were sheets printed by the Rumford 





uy: the Atlentio ¢ Monthy, but waich bs the \ PapR ees of 





43. 


44, 


45. 


46. 


4”, 


ts aa 
from which the article a copy of which is contained 
in seid Exhibit A was taken? 


If you answer the last preceding interrogetory in 


the affirmative describe in detail the size, appearance 


and number cf ssid sheets of paper. 


Is it not true that the sheets of paper referred 


to in the last preceding interrogatory measured about 


63 inches by 9} inches, and bore the numbers 721 to 
728, both inclusive, and et thé head of the first of 
said pages the notes "Catholic and Fetriot, Covernor 
Smith Replies"? 


Are you familiar with the sige and appesrance 


of the pages commonly appearing in the mecezine pub- 


lished by the plaintiff known as The Atlantic Monthly? 


Did the ‘officers and agents of the defendant 
know at the time it printed the article a copy of which 
ip hereto anteked’ snd marked Exhibit A that the said 


reply of Governor ‘Smith: was to be published by the 


plaintiff in the May number of said Atlantic Monthly? 

If you answer the last precediny interrogetory 
oe the ne sative read the following portion eof said 
Exhibit mA nemely , | 


"The foregoing urovess the aut 
paiient points in -overnor Smith's answer 
to Mr, Marshall and much of the text of 
Ris letter. Those who want to read all 
Ot it should purchase the May number of 
, the. Atlantic onthly, which will be on 
By the newsstands: on or so ebout Apris 85. Ys 


© end, state from whet source: ‘the officers end ‘agents of. 


ee defendant obtained the informetion therein stot) 





ines 


49, Ig it not true thet on or prior to April 9, 1937 the 
officers or agents of the defendant corporation knew that 
the reply of said Governor Smith to said letter was to be 
printed in the May issue of said Atlantic Monthly? 

50. Is it not true that an article of which the followin 


is a copy appeared in said Boston Post on April 9, 19277 


"Reply Made 
by Gov. Smith. 


Answers Open Letter on 
Relicious Beliefs. 


New York, April 8 (AP) -Governor 

Alfred E, Smith has written to the 
Atlantic Monthly eg to an open 
letter of Charles C, Marshall, appear- 
ing in that magazine,asking him a 

number of questi Cneane to his religious 
beliefs. e@ declined to make public the 
nature of his reply." 

Si, From what source did the defendant corporation 
its officers or agents obtain the information contained 
in the article a copy of which is set forth in the last 
preceding interrogatory? 

52. When did the officers or agents of the defendant 
corporation first know thet the May edition of the 
Atlantic Monthly conteining the said reply of Governor 
Smith to the said letter of Charles E. Marshall was to 
be published on April 25, 19377 

53. Tg it not true that the officers or agents of the 
defendant corporstion knew on April 11, 1927 that the 
May edition of the said Atlantic Monthly containing 
said reply of Gowernor Smith was to be published on 
April 25, 19277 

54, Ig it not true that there was published in said 
Boston Post on March 11, 1937 an article entitled "Both 
Sides Will Shy at Wet Plank" end containing the follow- 


ing: 


Ol 


"He (Governor Smith) will discuss this 
in a letter written to a New York 
lawyer named Marshall, which is to be 
made public through the Atlantic 
Monthly on April 35. 

This should be altogether one of 
the most interesting documents in the 
history of American politics. 

55. If you have not already done so, state from what 
source the defendant obtained the information on which 
it based the article a copy of which is hereto annexed 
and marked Exhibit %A", 

56. Was there on April 14th, 15th and 16th and for some 
time prior thereto a great degree of public interest 
in the forthcoming reply of Gowernor Smith to the 
said letter of Charles ©, Marshall? 

57. Did the said reply of Governor Smith have on April 16 
1927 a news value? 

58 .. Wes the defendent corporation a subscriber to the 
service of the Associated Press during the month of 
April, 1927? 

59. Did the defendant corporation receive prior to 
April 16, 1927 from the Associated Press any written 
communications relating to the publication of the reply 
of Gavernor Smith to the said letter of Cherles C, 
Marshall? 

60. Tf you answer the last preceding interrogatory in th 
affirmative, annex the originals or copies of said 
communications from said Asgociated Press to your answers 
to these interrogatories, or state where the same may 

_ be inspected and copies thereof made by counsel for the 
Plaintiff. 
61. Did any officer or agent of the defendant corpora- 


tion communicate the whole or any part of the reply of 


Governor Smith to any other newspaper or news agency on 


68. 


63. 


64, 


66. 


67. 


69. 


marked Exhibit A were sold. ghia defendant saz pes ot tomt, 


-10- 


the night of April 15th or in the early morning of 
April 16th, 19377 

If you answer the last preceding interrogatory 
in the affirmative, state to whom such communications 
were made, 

Did said George H, Richards have a conversation 


with Ellery Sedgwick, editor of the Atlantic Monthly, 














about quarter of two on said morning of April 16, 19377 

If you answer the last preceding interrogatory in 
the affirmative, state if it is not true that in the cour 
of that conversation Mr, Sedgwick protested strongly 
against the publication of Governor Smith's letter by the 
defendant, and told Mr, Richards that such publication 
would be a violation of the copyright in said letter owne 
by the pleintiff in this action. 

Did the said W. A, Grogier have a conversation 
with Arthur D, Hill, Esq., between two and four o'clock 
on the morning of April 16, 1937, in the course of which 
the said Hill informed the said Grozier in substance that 
the proposed publication of Governor Smith's letter in 
the said Boston Post was a violation of the copyright of 
the Atlantic Monthly? 

Does Exhibit A hereto annexed contain an accurat 
copy of pages 1 and 7 of the edition of said paper the 
Boston Post published on the morning of said April 16,192 

Did all of the copies of said paper the Boston 
Post published on the morning of April 16, 1937 contain 
the matter copies of which are included in said Exhibit A 

How many copies of the article hereto annexed 
and merked Exhibit A were made by the defendant corporati 


How many copies of the article hereto annexed an 


5 a at baa? agree 
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PACIFIST 
ACT GOES 
OVER BIG. 


Re-enactment of the 
Braintree Murder 
Comical 





CHIEF PROTECTS . 
SACCO PLEADER 





Selectman Rages, But 
Can’t- Stop the 


Performance 





The great “re-enactment” 
planned for the seventh anniversary 
of the payroll robbery arfd murders 
‘at Braintree, for which Sacco and 

* Vanzetti were convicted, was staged 


yesterday on the same ground where | 


the tragedy occurred and turned out 
to be the great misunderstanding. 
The production was presented on 
the streets of South Braintree be- 
fore about a thousand men, women 
and children and cameras by a Bea- 
con Hill pacifist, and it had all the 
dramatic kick of a Keystone reel. 


Continued on Page 4—Fourth Col. 


MOVIES SEEK 
HARVARD MEN 


~Screening / Tests Tests to Be 
Made April 26 


‘The first attempt by a motion plc- 
ture company to secure Harvard stu- 
dents as movie actors will be meats) 
the week after next at Cambridge, i 
was learned at Harvard last night. | 
Representatives of the First National 
Pictures’ studio of Burbank, Calif., 4 
coming to Cambridge to take sam- 

le ‘pictures of some of the 4 

ys in about a fortnight, and the. Har- 
Yard students who ‘register’ well will 
be offered inducements by the a 


pany. 

The tests will be taken in the -Har- 
vard freshman gymnasium, at the 
Charles River end of Dunster street, 
at noon ro April 2. 


HIGH TIDE ToDAy 


AT NAG YAR 
11:08 Lise 
SUN ees MOON Full fed 285 


Light all vehicles hicles tonight at 6:57 


CLOUDY—WARMER 


Forecast for Bouton and vicinity— 
Saturday increasing cloudiness, 
slightly warmer. Sunday fair and 
warmer: moderate to fresh west 
and ere eee winds. 


The Old Farmer's B Prediction 
‘Today's weather is likely to be 
Somewhat overcast but generally 
fair with somewhat higher tem- 
perature. 


For Full Weather Report See Page 2 
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HOLLYWOOD, April 15 


opened here in May. 


concrete to “make their marks.” 
| of others. 


Film Stars’ Footprints 
- for Theatre Pavement 


(AP)—The foot 
done in concrete and signed by the makers, 
in the forecourt of Sid Grauman’s new picture theatre to be 


Mary Pickford, Douglas Fairbanks, Norma and Constance 
Talmadge stepped gingerly today into forms filled with soft 








ints of film stars, 
become flagstones | 





Grauman plans to add footprints 
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@ 
» HERBERT. 


You would need help, too, if someone stole your breakfast right * 
r, so the- photographer records, had just been 
ad and milk when his pal “Tom” 


your nose.” The youngst 
given a choice saucer of b 
Tom, we would say, seems 





NEVER SPOKE OF 
HECKMAN. 


LOVE 10 


) 


(Mrs. Marvin Denies Ever Wanting to 


Marry Grocery 





Making Gifts to Him 


DYNAMITE 
HOUSES IN 
FIRE ZONE 


Ten. and Half Tonk 
Threatened in 
| Quincy 





“under 


ELEVEN-HOUR FIGHT 
~ SAVES SITUATION} 


hove in view. 
to be enjoying baby’s meal. 





Fifty Fires Now “Keel 





Burning in the 
State 


A new danger, more terrorizing 
|than the red flame of ‘the forests, 
| gripped many residents of Quincy | 
and Braintree, last night; when two 
fires, which started in some brush and 
then for hours zig-zagged along the} 
ground and danced among tree tops, 
spread dangerously close to six build- 
ings containing approximately ten 
and one-half tons of dynamite, suf- 
ficient to blow a community into 


Boy --- Admits 





Interrogatories introduced in the 
Superior Civil Court, East Cam-| 
bridge, yesterday, brought forth re-| 
peated admissions on the part of 
Mrs. Leora Georgia Spring Marvin, 
wealthy 65-year-old Cambridge 
widow, that she had caressed her 
former butcher boy and that she had 
no idea hdw often. 


NEVER SPOKE OF LOVE 


She emphatically denied in the set of 
questions*and answers, however, that 
she had ever made the remark she 
loved the ex-grocer’s boy, John Milton 
Heckman, % years her junior, so great- 
ly that she could live happily in one 
room with him. The denial was also 
brought out that she had stated that at 
one time she was on the yerge of pur- 
chasing an automobile for him and was 


deterred in doing so by the fear that 
he would “‘také other girls out.” 
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Continued on Page 4—First Col. 


Telephone Today 
No Need to Shop 


Haymarket 0255 
Kenmore 0222 


1 Park St. and Copley Square | 


lowers 








New York : 
Sth Ave. 















Newly Renovated No Cover Charge | 
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pieces if ignited. ! 


[FAIR AND reir 
WARMON | pap ecunp 
EASTER’ 


Had Been Wheeled Away 
by Little Girls 
Weatherman Sees Fine 
Day for Whole of 
East 








A six-month-old baby who had been 
wheeled away from in front of her 
home by three little girls about 
o'clock yesterday afternoon, was found 
four hours later by two young women, 
crying in her ‘carriage, about a half. 
mile away from her home, and through 
the police, was restored to & nerve- 
wracked mother. 

Mrs. Vincent Padulla of 22 Corning 
street, South End, after placing tha 
little,one in the brown wicker carriage 
on the sidewalk In front of the house, 
stepped into the house to get her hat 
and coat, ‘ 

When she came out the baby and 
carriage were gone. <A neighbor re- 
ported that three little giris had 
wheeled the carriage away, and when 
she called to them, one of the girls 
replied the baby was her cousin. The 
Police were notified and a search was 
made, The mother was stricken {1 
end was obliged to be attended by a 
physician. Vinéent Padulla, the 
father, was notified and hurried from 
his work, and he organized a search- 
ing party...’ 

About 6 o'clock two youn, 
| found the baby crying in Te cera 
in Dover street and notified the Police. 


RAINBOW GARDENS 


AT WALPOLE. Bestom-Providense State Read 


OPENS TONIGHT 


Unzseal Decorations—Elaborate Dinner 
Reserve Now. Phone Walpole 600 
, VICTOR F. Pini, mor. 








is the official 
weatger forecast for Easter Sundav 
in this section. And the indications 


“Fair and warmer” 


are that the thermometer tomorrow 
will go up beyond the 70 mark. 


Continued on Page 4—Third Col. 
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Remodeled and Wewly Decorated 


TERRACE GARDEN 


Boston Post Road, Wayland, Mass. 
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Dancing—Muslo By 


JACK RENARD’'S Crusaders 
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GOV. SMITH DEFINES | 
FAITH AND POLITICS 


’ Replying to Statement in Atlantic Monthly, He Declares There Can Never Be 
Any Conflict ‘Between Catholicism and the Constitution—Quotes Cardinal 
O'Connell to Show Strength of Catholic Allegiance. — 


\musio by Gus Le Pere and His Jarzemithe 


Copyright, 1927, by Post 


16 1927 
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CHILDREN GREET 'Has Taken Oath of Loyalty 19 
FORMER PREMIER 


F ist’ Real Welcome for Famous 
Bnitish Statesman in U..S. by 
Urchins on Street 









J 





FAMOUS BRITISH LABOR LEADER HERE WITH HIS DAUGHTER 
Ramsay MacDonald, former premier of Great Britain, and his daughter, 
fateen arrived in this country yesterday. They are here on a short visit 
and plan to pay a call fo this city. 

+ 





—_—___., 


NEW YORK, April 15 (AP) — | Hall, where visiting dignitaries are for- 
James Ramsay MacDonald, former mally made welcome. 
£ Great Britain, came| O8¢ Mmougine is a. rarity in the 
po eee © vicinity of the Henry Street Settlement 
to the United States on a sentimental | trouse and a fleet is unknown, so the 
journey today and elected to receive | 


arrival of Mr. MacDonald and his 
his first real welcome from ragged | daughter was the signal for some wide- 
urchins in the street. 





oyed staring from the children in the 
street. They had never seen a fermor 
British Prime Minister before, nor for 
that matter, any Prime Minister, past 
or present. Thelr admiration for the 
man and his equipage won them a 








SMILES, WAVES HIS HAND 

The British ‘statesman could not avold 
an official welcome, for the Mayor's 
reception committee for distinguished | 
guests attended to that, and brought | 
him to the Battery on a municipal tus, | 
but when he was free, with his daugh- | 
ter, Isabel, he drove to the Henry Street 
Settlement in the heart of the East | 


Side where the MacDonalds are to be | 
the gyests of Miss Lilllan D, Wald. 
The former Prime Minister sidestepped | 
entirely the usual ceremonies at. City | 


WILLIAMS. TAVERN 


On the Boston-Wereester State Read, Martbere 


GRAND OPENING TONIGHT 
UNDER NEW. MANAGEMENT 





| Continued on Page 4—Second Col. 


Direct from New York 


An Excellent Piace to Dine and Dance 


New Facts on Battle of Lexington 


) 


Announcing— 


NEW LOW PRICES 
on DOMESTIC FURNACE OIL 
and 28-32 FUEL OIL 


Call PORter 1800 Today or Sunday 
AMERICAN OIL COMPANY OF MASS. 


CAMBRIDGE, MASS. 

















Times—No Conflict on Re- 
| ligion: and Duties 


Quotes Cardinal Gibbons That 
Pope Would Be Disobeyed if 
Opposed to U. $. Laws 





i peed a 
“I recognize no power in. the institutions of my church to 
interfere with the operations of the Constitution of the United 
States or the enforcement of the law of the land,” declares Goy- 
ernor Alfred E. Smith in a remarkable letter to Charles C, Mar- 
shall, New York attorney, whose open letter in the April num- 
| ber of the Atlantic Monthly challeneged the patriotism of the | 
New York candidate for the Democratic Presidential nomination | 
because of his réligious faith. 
| The full text of Governor Smith’s reply, is to appear in the 
|May number of the Atlantic-Monthly, to be on the newsstands 
April 25, it has been announced. 


SMITH’S REPLY MASTERLY 


Friends who have read it agree that the New York Gover- 
nor’s reply to his critics is masterly. They predict that the 
letter will have tremendous importance in the coming Presi- 
| dential campaign. 








Continued on Page 7—First Col. 
Leslie Mann, the fleet outfielder of 
| Pronounced Shot Shecks in the | 0s et 
the loss of « valuable diamond ring, 


| ’ | HAS ANYONE FOUND 
"QUAKE ROCKS | THIS DIAMOND RING? 
LOS S ANGELE |the Braves, displayed his sprinting 
| ability en the Common, Thursday 

j the freak “backwards” sprinter. 
Suburbs of City Inchientally, Mana ic mourning 
with a° Masotiic design, including « 

diamond. . 


| Los 


ANGELES, April 15 (AP)—An 
earthquake, Ught in force, but of un- Mann values the ri: : fo 
usually long duration, shook Los |, 1 "se highly . 
Angeles and suburbs at about 6:48 | 1t# associations and has spent con- 


o'clock tonight. 


| siderable effort trying to locate it. 
Although the trémor was felt by a 


few persons in the business district of | If anyone can inform him regarding 

Los Angeles, it semed more 4pro- | the matter, he will be glad to hear 

nounced to the southwest and ave | 

houses and buildings at Santa Monica | ‘T™ the person at Braves Field or 
the Béston Post sporting department. 


and Sawtelle a distinct shaking. rat= 
tling windows and setting chandeliers ‘ 
QUINCY CHINESE . 
BOY VANISHES 


swinging. 
Tong activity ts pelleved by the 





The earthquake lasted 20 seconds, al- 
though some reported it to be In two 
!shocks with @ second’s intermission. 





YESTERDAY'S TEMPERATURE 











(Recorded at Thompson's Spa) see | AUincy police to be involvéd in the mys- 

"26 '27) 3] | terious disappearance of Wong Les, 0 

ge. " ‘ie ae | SS 65 | 14-year-old Chinese boy, son of Wong 

Aint “43 4119p .-40 55 | Puck, ‘a laundryman at 123 Washingtop 

12 = 45 57/12 mid oa 50 | street, Quincy, who has not been seén 
50 5-24 


Average! temperature yeaterst for four days. 


‘Average temperature year ago, 43. 
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ed From First Page 

f ing passages from Governor Smith’s ring- 
of his religious faith and his patriotism follow: 

open letter to me in the April Atlantic Monthly 

mpute’ to American Catholics views which, if held by them, 

| leave open to question the loyalty and devotion to this 


and its Constitution of more than 20,000,000 American 


; citizens. I am grateful to you for defining this issue in 
the 6pen and for your courteous expression of the satisfaction 
- it will bring to my fellow citizen$ for me to give ‘a disclaimer of 


the convictions’ thus imputed. ae 
“Without mental reservation I can~and do make that dis- 
claimer. TheSe convictions are held neither by me nor by any 
other American Catholic, as far as know. Before answering the 
argument of your letter, however, I must dispose of one of its 
implications. = i 2 : 
‘ ATTITUDE TOWARDS PRESIDENCY 


“You put your questions to me in connection with my can- 
- didacy for the office of President of the United States. My atti- 
‘tude with respect to that candidacy was fully stated in my last 
S inaugural address as Governor when, on Jan. 1, 1927, said: 
_ -“‘T have no idea what the future*has in store for me. Every- 
one else in the United States has some notion about! it except 
_ myself. No man could stand before this intelligent gathering and 
y that he was not receptive to the greatest position the world 
to give to anyone. But I can say this, that I will do nothing 
to achieve it except to give to the people of the State the kind 
and character of service that will make me deserve it.’ 
“J should be a poor American and a*poor Catholic alike if I 
- injected religious discussion into a political campaign. Therefore 
k you to accept this answer from me not as a candidate 
y public office but as an American citizen, honored with 
ive office, meeting a challenge to his patriotism and his 






jal integrity. 


_“Moredver, I call your attention to the fact that I am only 
‘a layman. Atlantic Monthly describes you ag ‘an ex- 
perienced attorney’ who ‘has made himself an authority upon 
canon law.’ I am neither a lawyer nor a theologian. What 
knowledge of law I have was gained in the course of my long 

riencé in the Legislature and as Chief Executive of New 
York State. I had no such opportunity to study theology. 
“My first thought was to answer you with just the faith 
that is in me. But I knew instinctively that your conclusions 
‘could be logically proved false. It seemed right, therefore, to 
take counsel with some one schooied in the Church law, from 
‘whom I learned whatever is hereafter set forth in definite 
answers to the theological questions you raise. 


HERO PRIEST AS MENTOR 


x 
*“I selected one whose patriotism neither you nor any other 
‘man will question. He wears upon his breast the Distinguished 
Service Cross of our country, its Distinguished Service Medal, 
‘the Ribbon of the Legion of Honor, and the Croix de Guerre 
with Palm of the French Republic. He was the Catholic 
chaplain of the almost wholly Catholic 165th Regiment in ‘the 
World war—Father Francis P. Duffy, now in the military service 
of my own State. te 5 7 
“Taking your létter as a whole and reducing it to common- 
lace English, you imply that there is conflict between religious 
ievalty to the Catholi¢ faith and patriotic loyalty to the- United 
States. Everything that has actually happened to me during my 
long public career leads me to know that no such thing as that 


i j 


is true. : 
“I have taken ah oath of office in this State 19 times. Each 
time I swore to defend and maintain the Constitution of the 
United States. All of this represents a period of public service 
elective office almost continuous since 1903. I have never 
wn any conflict between my official duties and my religious 
f. No such conflict could exist. 
“Certainly the people of this State recogutize no such con- 
flict. They have testified to my devotion to public duty by elect- 
me to the highest office within their gift four times. You 
‘ourself do me the honor, in addressing me, to refer to ‘your 
elity to the morality you havé adopted in public and pfivate 
e and to the religion you have revered; your great record of 
iblic trusts successfully and honestly discharged.’ 


NEVER NEW CONFLICT OF, DUTIES 


During the years I have discharged these trusts I have been 
communicant of the Roman Catholic Church. If there were 
conflict, I, of all men, could not have escaped it, because I have 
not been @ silent man, but a battler for social and political re- 
form. These battles would in their very nature disclose this 
conflict if there were any. 

___ “I probably know as many ecclesiastics of my church as any 
other layman. During my long and active public career I never 
Teceived from any of them anything except co-operation and 
‘€ncouragement in the full and complete discharge of my duty 
‘to the State. Moreover, I am unable to understand how any- 
thing that I was taught to believe as a Catholic could possibly 
be in conflict with what is good citizenship. The essence of my 
faith is built upon the Commandments of God. The law of the 
land is built upon the Commandments’ of God. There can be no 








‘X 


ts imong ourselves over ddgmatic prin- 
infinitely better if we joined together in in- 


a dience to these Commandments in the hearts and 
minds of the youth of the country as the surest and: best road to 
happiness on this earth and to peace in the world to come. This 
is the common ideal of ‘all religion's. What we need is more 
religion for our young people, not less; and the way to get mere 
religion is to stop the bickering among our sects which can only 
have for its effect the creation of doubt in the minds of our 
youth as to whether or not it is necessary to pay attention to 
religion at all. 

. “Then I know your imputations are false when I recall the 
long-list of other public servants of my faith who have loyally 
served the State. You as a lawyer will probably agree that the 
office of Chief Justice of the United States is second not even ts 
that of the President in its influence on the national development 
and policy. That court by its interpretation of the Federal Con- 
stitution is a check not only upetf the President himself but upon 
Congress as well. 


; SUPREME COURT CALLED AS AN EXAMPLE 
During one-fourth of its history it has been presided over by 
two Catholics, Roger Brooke Taney and Edward Douglas' 
White. No one,has suggested that the official conduct of either 
| of these men was affected by any unwarranted religiou$ influence 
or that religion played with them any part other than it should 
play in the life of every God-fearing man. 

“And I know your imputations re false when I recall the 
tens of thousands of young Catholics who have risked and sacri- 
ficed their lives in defence of our country. These fundamentals 
of life could not be true unless your imputations were false. 

“But wishing to meet you on your own ground, I address my- 
self to your definite questions, against which: I have thus far 
made only general statements. I must first call attention to the 


$ 


fact that you often divorce sentences from their context in such}. 


| 4 way as to give them something other than their real meaning. 
I will specify. 


’ POPE LEO’S LETTER 

“You refer to the Apostolic Letter of Pope Leo XIII. as ‘de- 
claring to the world that the orders of the Church of England 
were void, her priests not priests,’ and so forth. 
Catholics. : = 

“You imply that the Pope gratuitously issued an affront to 
the Anglican Church. In fact, this Apostolic, Letter was an an- 
swer to a requestmade at the instance of priests of the Anglican 


Church for recognition by the Roman Catholic Church of the va-|gcience. That is exactly what a Catholic would do. There is |a warning to Christian civilization that its foundations are again 
The request was based on thé| no ecclesiastical tribunal which would have the slightest claim |being attacked and undermined. For the rest, 


lidity of their priestly orders. 
ground that they had been ordained in succession from the Rom- 
an Catholic priests who became the first priests of-the Anglican 
Church. 

The Apostolic letter was a mere adverse answer to this re- 
quest, ruling that Anglican priests were not Roman Catholic 
priests, and was in no sense the gratuitous insult which you sug- 
gest it to be. It was not directed against England or citizens 
of that Empire. 


NO CATHOLIC INTOLERANCE . 
“Again; you. quote from the Catholic Encyclopedia that my 


-| Church ‘regards dogmatic intolerance, not alone as her incontest- 


able right, but as her sacred duty.’ And you say that these words 
show that Catholics are taught to be politically, socially and in- 
tellectually intolerant of all other people. If you had read the 
whole of that article in the Catholic Encyclopedia, you would 
know that the real meaning of these words is that for Catholics 
alone the Church recognizes no deviation from complete accept- 
ance of its dogma. These words are used in a ‘chapter dealing 
with that subject only. ie 
“The very same article in another chapter dealing with tol- 
ération toward non-Catholics contains these words: ‘The in- 
tolerant man is avoided as much as possible by every high-minded 
person. -_. The man who is tolerant in every emergency is 
alone lovable’ The phrase ‘dogmatic tolerance’: does. not mean 
that Catholics are to be-dogmatically intolerant of other people, 
merely that inside the Catholic Church they are to be in- 
tolerant of any variance from the dogma of the Church. 


STATEMENTS AND DOGMAS 
“Similar criticism can be made of many of your quotations. 
But, beyond this, by what right do you ask me to assume re- 
sponsibility for every statement that ma} be made in any 
encyclical letter? As you will find in the Catholic Encyclopedia 
(Vol. V, p. 414), these encyclicals are not articles*of our faith. 
The Syllabus of Pope Pius IV., which you quote on the possible 
¢onflict between Church and State, is declared by Cardinal New- 
man to have ‘no dogmatic ‘force.’ You seem to think that 
Catholics must be all alike in mind and in heart, as though they 
had been poured into and taken out of the same mould. ; 
“You have no more right to ask me to defend as part of 
my faith every statement coming from a prelate that I should 
have to ask you to accept as an article of your religious faith 
every statement of an Episcopal bishop, or of your political 
faith every statement of a President of the United States. 
“So little are these matters of the essence of-my faith that I, 
a devout Catholic since childhood, never heard of them until | 
read your letter. Nor can you quote from the canons of our 
faith a syllable that would make us less good citizens than non- 
Catholics. | In fact and in truth, I have been taught the spirit of 
tolerance, and when you, Mr. Marshall, as a Protestant- 
Episcopalian, join with me in saying the Lord’s Prayer, we both 
pray, not to ‘My Father, but to ‘Our Father.’ 


REFERS TO “CATHOLIC STATE” 
“Your first proposition is that Catholics believe that other 
religions should, in the United States, be tolerated only as a 
matter of favor and that there should be an established church. 
You may find some dream of an ideal of a Catholic State, havin 
no relation whatever to actuality, somewhere described. But 
voicing the best Catholic thought on this subject, Dr. John ‘A, 
Ryan, professor of Moral Theology at the Catholic University 
of America, writes in The State and The Church of the encyclical 
of Pope Leo XIII., quoted by you: 
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““In practice, however, the foregoing propositions have full 
application only to the completely Catholic State The 


a 


a 


“Cardinal Gibbons has said: ‘American Catholics rejoice in 
our separation of Church and State, and. T can conceive no com- 
bination of circumstances likely to arise which would make a 
union desirable to either Church or state.’ 


‘STANDS WITH CATHOLIC LEADERS 


“And referring particularly to your quotation from Pope 
Pius IX., Dr. Ryan, in the-State and Church, says: ‘Pope Pius 
IX. did-not intend to declare that separation is always inadvisable, | 
for he had more thah once expressed his satisfaction with the | 
arrangement obtaining tn the United States.’ =) 

“With these great Catholics I stand squarely in support of | 
the proyisions of the constitution which guarantee religious free- |’ 
dom and equality. * 

“I come now to the speculation with which theorists have 
layed for generations as to the respective functions of church 
and State. 


NO CHURCH-STATE CONFLICT 


“You;claim that the Roman Catholic Church holds that, if 
conflict arises, the church must prevail over the State. You 
write as though there were some Catholic authority or tribunal | 
to decide with respect to such conflict: Of course there is no 
such thing. As Dr. Ryan writes: 

-““Thé Catholic doctrine concedes, nay, maintains, that the 
State is co-ordinate with the church and equally independent and 
supreme 3 its own distinct sphere.’ 

“What is the Protestant position? ‘The articles of religion | 
of your Pfotestant Episcopal Church (XXXVII.) declare: ‘The 
power ofthe civil magistrate extendeth to all men, as well 
clergy as Jaity, in all things temporal; but hath no authority in 
things purely spiritual.’ 

“Yotir church, just as mine, is voicing the injunction of our 
common Saviour to render unto Caesar the things that are 
\Caesar’s, and unto God the things that are God’s. 

“What is this conflict about which you talk? It may exist 
in some lands which do not guarantee religious freedom. But 
in the wildest dreams of your imagination you cannot conjure 





You say that/up a possible conflict between religious principle and political | here or elsewhere to purely human action. | 
this was the ‘strange fruit’ of the toleration of England to the|duty in the United States, except on the unthinkable hypothesis jof our influence either as bishops or as cit 


that some law were to be passed which violated the common‘ 
morality of all God-fearing~ men. 
x niece up such a conflict, how would a 


‘And if you can co ; y 
Protestant resolve it? Obviously by the dictates of his con- 


upon the obedience of Catholic communicants in the resolution 
at etch a conflict. As Cardinal Gibbons said of the supposition 
that ‘the Pope were.to issue commands in purely civil mat- 
ters.’ 


WOULD NOT OBEY POPE UNLAWFULLY 


“‘He would be offending ‘not only agamst civil society, 
but, against God, and violating an authority as truly from God 
as his own. Any Catholic who clearly recognized this would 
not be bound to obey the Pope; or rather his conscience would 
bind him absolutely to disobey, because with Catholics con- 
science is the supreme law which under no circumstances can 
we ever lawfully disobey.” 

““Archbishop Ireland said. ‘To priest, to Bishop, or to 
Pope (I am willing to consider the hypothesis) who should at- 
tempt to rule in matters civil and political, to influence the citi- 
zen beyond the range of their own orbit of jurisdiction that are 
the things of God, the answer is quickly made: “Back to your 
own sphert of rights and duties, back to the things of God.”’ 

“Bishop England, referring to our Constitution, said: ‘Let 
the Pope and the Cardinals and all the powers of the Catholic 
world united make the least encroachment on that Constitution, 
we will protect it with our lives. Summon a General Council— 
let that Council interfere in the mode of our electng but an assist- 
ant to a turnkey of a prison—we deny the right, we reject the 
uSurpation.” 


SUPREME COURT RULING CITED 


“Our Supreme Court has marked out the spheres of influence 
of Church and State in case from which you quote copiously, 
Watson vs. Jones, 13 Wall. 729; but you refrain from quoting this 
statement: 

“*The right to organize voluntary religious associations, to 
assist in the expression and dissemination of any religious doc- 
trine, and to creat tribunals for the decision of caatroverted ques- 
tions of faith within the association, and for the ecclesiastical gov- 
ermment of all of the individual members, the congregation and 
oficers within the general association, is unquestioned. ; 
It is of the essence of these religious unions and of their right 
to establish tribunals for the decision of questions arising among 
themselves that those decisions could be binding in all cases of 
| ecclesiastical cognizance, subject only to suchappeal as the or- 
ginism itself provides for.’ . 

¥That is the State’s attitude toward the Church. Arcbishop | 
Treland thus puts the Church’s attitude toward the State: 

“‘To the Catholic obedience of law is a religious obligation, 
binding‘tn God's name the conscience of the citizen. - Both 
Americanism and Catholicism bow to the sway of personal con- 
‘science.’ 

“Under our system of government the electorate entrusts to 
its officers of every faith the solemn duty of action according to | 
the dictates of conscience. I may fairly refer once more to my 
own record to support these truths. No man, cleric or lay, has 
ever directly or indirectly attempted to exercise Church influence | 
on my administration of any office I have ever held, nor asked 
me to show special favor to Catholics or exercisé discrimination 
against non-Catholics. 

“It is a well-known fact that I have made all of my appoint- 
ments to public office on the basis of merit and have never asked 
any man about his religious belief. In the first month of this 
year there gathered in the Capitol at Albany the first Governor's 
cabinet that ever sat in the State. 


MASON HIS FIRST ASSISTANT 


“It was composed, under my appointment, of two Catholics, 


| 








propositions of Pope Pius IX. condemning the toleration of non- 
Catholic sects do not now, says Father Pohle, 
Spain or. the South American republics, to 
countries possessing a greatly. mixed population. 
the following general rule: “When several religio 
established themselves and taken root in the s. 
nothing else remains for the State than to exe 
towards them all, or, as conditions exist today, 
religious liberty for individual and reli 
government.”’ 

“That is good Americanism and good Catholicism. 
Father Pohle, one of the 
says further: ; 

“Tf religious freedom has been accepted as sworn to asa 
fundamental law in a constitution, 'the obligation to show this 
tolerance is binding in conscience.’ 


QUOTES CATHOLIC PRELATES 


“The American prelates of our Church stoutly defend our 
constitutional declaration of équality of all religions before the 
law. Cardinal O'Connell has said: ‘Thus to every American citi- 
zen has come the blessed inheritance of civil, political and religious 
liberty safe-guarded by the Almerican Constitution—the right 
to worship God according to the dictates of his conscience’ 

“Archbishop Ireland has said: “The Constitution of the 
United States reads: “Congress shall make no laws respectin 
as establishment of religion, or prohibiting the free merannia 
thereof.” It ‘was a great leap forward on the part of the ney 
nation towards personal liberty and the consecration of the rights 
of Rees: : ‘ 

“Archbishop Ireland again said: .‘Religious freed i 
basic life of America, the cemett running earolen ail es wait 


ame territory, | 
rcise tolerance! 
‘ to make complete 
gious bodies a principle of 
A And} 
great writers of the Catholic Church, 


apply even to! the administration of the government of the State of New York 
say nothing of] js he who bears the title of Assistant to the Governor, 
He lays down been ‘connected with the Governor’s office for thirty years, in 
ns have firmly | subordinate capacities, until I promoted him to the position which 


thirteen Protestants, and one Jew. The man closest to me in 


He had | 


makes him the sharer with me of my every thought and hope and 
ambition in the administration of the State. He is a Protestant, 
a Republican, and a thirty-second degree Mason. 

“In my public life I have exemplified that complete separa- 
tion of church from state which is the faith of American Catholics 
today: 





ABOUT PAROCHIAL SCHOOLS 


“IT next come to education. You admit that the Supreme 
Court guaranteed to Catholics the right to maintain their 
parochial schools; and you ask me whether they would-have so 
ruled if it had been shown that children in parochial Schools 
were taught that the State should show discrimination between 
religions, that Protestants should be recognized oly as a mat- 
ter of favor, that they should be intolerant to non-Catholics, 
and that the laws of thg State could be flouted on the ground 
of the imaginary conflict. My summary answer is: I and all 
my children went to a parochial school. I never heard of any 
such stuff being taught or of anybody who claimed that it was. 
That any group of Catholics would teach it is unthinkable. ~ 


THE MARLBOROUGH MARRIAGE 


“You next challenge the action of the Rota in annulling 
the Marlborough marriage. You suggest that the-Rota by 
annulling: the marriage (where the civil courts recognized it, 








and battlements, the safeguard of its peace and prosperity. Vi 
late religious freedom against Catholics, our Rl Nag oF Sect 
unsheathed. Violate it in favor of Catholics, against non-Catho. 
lics, no less readily do they leap from the s¢abbard,’ 

' 


but granted only a divorce) is interfering with the civil jurisdic- 
tion. That might be so if anybody claimed that the decree of 
the. Rota had any effect under the laws of America, or any 
other nation of the world, but you must know that it has no 


‘ 
~ 


Paris Street Numbering to| 
Be. Made More Confusing 


PARIS, April 15 (AP)—Paris lamp posts are to bear the street 
number of the nearest house as an aid to night owls and 
chauffeurs, but many of those familiar with the numbering sys- 
tem doubt the melalenet ee 

Street numbers here know no rules. street may change 
its name several times as it weaves about and the numbering 
starts over again with each christening. Sometimes numbers run 
consecutively up one side and down the other. Sometimes the odd 
and even numbers on opposite sides of the streets are near each 
other and sometimes they are not. 









such effect and that nobody claims it has. The decree merely 
defined the status of the parties as communicants of the church. 

“Your Church refuses to recognize the ecclesiastical validity 
of divorces granted by the civil tribunals. Your Church has its 
tribunals to administer its laws for the government of its mem- 
bers as communicants of your Church. But their decrees have 
no bearing upon the status of your members as citizens of the 
United States. There is no difference in that respect between 
your tribunals and the Rota. 


THE MEXICAN SITUATION 


“Finally you come to Mexico. By inference from the brief 
of a distinguished lawyer you intimate that it is the purpose of 
organized Catholics tg seek intervention by the United States. 
Now I never read Mr: Guthrie's brief. I do not have to read it 
to reply to you, because the Pastoral Letter of the Catholic 
Episcopate of the United States,in unmistakable words disclaimed 
any such intention. I do not see how, with complete candor, 
you could write to me about Mexico without quoting the fol- 
lowing from that Pastoral letter: 

“What, therefore, we have written is no call on the faithfyl 
It is no interposition 
izens to reach those 
who posses political power anywhere on earth, at least of all in 
our own country, to the end that they should intervene with 
armed force in the internal affairs of Mexico for the protection 
of the,Church. Our duty is done, by telling the story, we sound 


1 z od will bring 
His will to pass in His own good time and His own good way. 


GOVERNOR SMITH STATES CREED 


“T summarize my creed as an American Catholic. I be- 
lieve in the worship of God according to the faith and practice 
of the Roman Catholic Church. 

“I recognize no power in the institution of my Church to 
interfere with the operation of the Constitution of the United 
States or the enforcement of the law of the land. ; 

“T believe in absolute freedom of conscience for all men and 
in equality of all churches, all sects, and all beliefs before the 
law as a matter of right and not as a matter of favor. 

“T believe in the absolute separation of Church and State, 
and in the strict enforcement of the provision of the Constitu- 
tion that Congress shall make no laws respecting an establish- 
ment of religion or prohibiting the free exercise thereof. 

“U believe that no tribunal of any church has any power tg 
make any decree of any force in the law of the land, other than 
to establish the status of its own communicants within its own 
church. 

“I believe in the support of the public school as one of the 
cornerstones of American liberty. 

“T believe in the right of every parent to choose whether his 
child shall be educated in the public school or in a religious school 
supported by ‘those of his own faith. 

“T believe in the principle of noninterference by this country. 
in the internal affairs of other nations and that we should é¢tand 
steadfastly against any such interference by whomsoever it may 
be urged. 

“And I believe in the common brotherhood of man under the 
fatherhood of God. 

“In this spirit I join with fellow Americans of all creeds ina 
fervent prayer that never again in this land will any public 
servant be challenged because of the faith in which he has tried 
to walk humbly with his God.” 

The foregong includes the most salient points in Governor 
Smith’s answer to Mr. Marshall and much of the text of his 


.|letter. Those who want to read ail of it should purchase the 


May number of the Atlantic Monthly, which will be on the news- 


stands on or about April 25. 4 








RisKs Life to Keep | He was rescued, drenched to the skin 


a |from the automath inkl y fi 
F From Cartridges | he matic sprinklers, by fire- 


jen who responded to a bell alanp 
J. Lee Murray of 60 Queensberry | sounded by Patrolman John Murphy of 


street, Back Bay, a window dresser at |the MIlk street station, Murray dis- 
‘the Francis Sporting Goods store at 111 | cov ered the fire while dressing a win- 
Federal street, was nearly overcome | dow and dashed into the cellar with an 
by smoke while he battled valiantly to | extinguisher. He succeeded in keeping 
keep flames from reaching 100 boxes of |the flames from the ammunition until 
cartridges in the basement of the store | the firemen arrived. The cause fs un-* 
shortly after 8 o'clock tonight. determined and the damage ix $00. 














CLEARANCE 


190 Higher Priced SILK 


DRESSES 


Originally *16.50 to *25 


$ ():' D 


A sweeping clearance —a wide variety of | 
styles, fabrics and colors, including many 
of our best selling numbers in which sizes 
have become broken. 


Peter £ Flynn Co. 


One Sixty-Four Tremont St. 
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IN THE DISTRICT COURT. OF THE VEEL ED STATES. 
“DISTRICT OF UASSACHUSTTTS, 


ATLANTIC MONTHLY COMPANY, PLAINTIFF 
IN EQUITY 
Ve 


POST PUBLISHING COMPANY, DEFENDANT. 


BILL OF COMPLAINT. 





of the United States in end for the District of Wassachusetis. 


To the Honorable the Justices of the District Court 
“The Atlentic Monthly Company, @ corporation duly 
orgenized umier the lews of the Commonwealth of Massachusetts 
end having its principal plece of business in the City of 
| Boston, County of Suffolk in seid Commonwealth, a citizen of 
| seid Stete and of the United Stetes, brings this its pill of 
complatnt ecainst Post Publishing Compeny , ® corporation — 
| organized under the laws of said Commonweelth and heving its 
"principal place of business in said Boston, end coumitting the 
aoe ‘|. acts of intrangenent hereinafter compleined of within said 
; District of Massechusetts and elsewhere in the United Stetes, 
; and Didi, is the Atlentie Monthiy Compeny compigins end says ; 
\P mi Anes grounds: upon which this court's juntedic } 


: Beka “thom “depends ere thet, this is e suit ian equa ty: atialag under 
ae Pee was the Laeeenncsredt the United States: a gs os accord 
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for the infringement by the defendant of a copyright owned : 
by the plaintiff as hereinafter: set forth, jurisdiction 
being specifically conferred upon this court in this matter 
by Sec. 34 of seid Act of March 4, 1909 as effected by 
Secs. 289 to 291 of the Judicial Code and also being so 
conferred by Paragreph 7 of Section 84 of the Judicial Code. 
Be The plaintiff has for many yeers past been 
eueics in the business of general publishers in said city 
of Boston, and in particular has been engeced in the publi- 
cation of a certain magazine called the "Atlantic Monthly", 
said magazine being published once in each month and having 
a wide circulation among persons resident in the United States 
and elsewhere in the world, . 
3. The defendant is engaged in the publication in 

said city of Boston of a morning paper under the neme of "The 
Boston Post", and has been so engaged for a long time. Said 
paper has @ wide circulation, the average net paid circulation)’ 
thereof being on the 16th day of April, 1927, as the plaintiff 
is informed and peiéeves and therefore alleged three hundred 
ninety-four thousend, eight hundred fifty-one (394,851) copies 
and the gross circulation thereof being about four hundred 
forty thousand four hundred seventy-one (440,471) copies, 

ig During the months of Merch end April 1937 Y 
the pisintiff had been engaged 1h negotiations with the Honor- 
able Alfred 5, Smith, then and now Governor of the State of | 


New York in seid United Stetes, relative to the publication 
_ by the plaintiff of a certedn original work to be written by | 


seid Alfred E, ‘Smith and being & reply to an open letter ad- evi 
“e preenes to sedd the ‘Honorable Alfred E, Smith by Cherles C. Hoe ae 
rehell autre and published in the Apr jesus © of said 
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and Patriot", said work being a reply to said open letter by 
said Charles C, Mershell Esquire, end sent or caused said work 
to be sent to the plaintiff for publication by it,end trens- 
ferred to the plaintiff all literary property in said work, 
including all rights conferred by the copyright act hereinbe- 
fore and hereinefter referred to, and euthorized the plaintiff 
to copyright: sid work in its own neme, Sadd work so received 
by the plaintiff herein was an original composition by seid 
the Honoreble Alfred T, Smith end was of great artistic and 
literary merit, and waa ae great interest to the public of the 
United States. Sadd work dealt with the relation of the Roman 
Catholic Church: to politics, and particularly with the attitude 
of said the Honorable Alfred E, Smith, himself a Roman Catholic 
toward the relation of Church and State, and the possible effec 
on the conduct of him the said the Honorable Alfred E, Smith of 
the fact thet he is a Roman Catholic should be he elected to 
the office of President of the United Stetes, these questions 





having been widely discussed in the public press of the country 
and having been widely debated end considered, The publication 
of such an article in the May number of the Atlantic Monthly wes — 
very generally anticipated by the public at ierge, and was awaited 


with intense interest by a large number of persons in the United 


States regardless of their religious affiliations, Upon receip 
of said work, and in accordance with the right and authority 
grented wy seid the Honoreble Alfred E, Smith, the plaintiff 
ceused the seme to be printed in Concord, in the State of New | 
_ Hempehire, by & certain printing company known as ‘the "Rumford | 
| "Press" a where end fy poten the pleintizt » wes ‘ecoustomed to have 8 
qe “ite seid megeaine the Atlentic Kenan or , | 





-t— 
namely, on April 8, 1927, duly published by the plaintiff 
| and in accordance with the provisions of the copyright act 
hereinafter referred to two copies thereof were filed in the 
| Library of Congress together with an epplicetion for copyright 
end an affidevit, both conforming to Settion-16 of said Act, 
seid appiicetion and seid copies being duly réceived by the 
Regiater of Copyrights on April 11, 1937, end being duly 
entered for copyricht andes the class and designation followin * 
nemely, "Class A, XXc., No.967995", all the forecoing being in 


conformity with Section 55 of the Act to amend end consolidate 





the acts respecting copyright approved Merch 4, 1909 es amended 
by an act approved Merch 6, 1913, and of all other relevant seth 
and a certificete of eepyricht was duly issued on seid work oy 


"The Atlantic Monthly Company, 
Boston, Mass, 
Catholic and Petriot | 


Pe by Alfred E, Smith, of the 
pee United States, : 
eee of Publication Apr.8, 1937. Affidevit Received Apr. ~ 


Copies received Apr.,ll 1837, Entry:Class A »AXc. ,No.g 





(8a) gn Thorvald Solberg, 


| 

| 

| 

_ Register of Copyrights in the form following, +e wit? 

| 

| Register of Copyrigh dn 


De The plaintiff intended to publish sedu work i 


| 
| 
intention was. generally known to the publishers of newspapers 
and magezines in this country, end in perticular wes wedi-known 
to the defendant herein end to its Officers, ‘seente and employee 
| Thezeupen, and on the 9th dey of April, 1927, “the pleintite gent 


to the ) dezendant end in edtition to a lenge nunber of other 













the May issue of seid magezine the Atlantic miadine. which seid 
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form, to wit: 
™ GOVERNOR SMITH'S REPLY TO THE MARSHALL LETTER WILL APPEAR IN THE 
\ MAY ATLANTIC MONTHLY 
be tothe press on April acth, simultansous with magazine publicatio 
hy previous offer of release UNAUTHORIZED and in violatim of copyright. 


The Atlantic Monthly has been besieged with inquiries regerding 
i reply of Governor Smith to the Marshall letter, 

| 
| | 
Governor Smith's reply will appear in the Mey Atlantic Monthly 


whith is published Monday April 25th. The statement will be 
released to the press simultaneously with the magezine's own 
publication. Arrangements are being made to have the full text 
in the newspaper offices in time for publication Monday morning 


| April 25th. 


If any previous release is offered from any source it is UNAUTHOR 
IZED end an indication that the copy has been stolen in direct 
violation of the eepyright. It is the Atlantic's purpose to 
strictly enforce the copyright iaw which gives exemplary and 





punitive damage on cach single copy of newspaper unlawfully 
carrying copyright material. 8 


| I atic THE ATLANTIC MONTHLY COMPANY." 


| the first four lines of the foregoing being typewritten in red 
ink, ond the remainder Bier eo in black ink. ! 


ih Tay 


ahi -¥ On end for some time prior to the sth day of | 
prin, isa7, the defendant aerein Was. fully informed end advised | 
‘thet the publicevion of ony weverdel portion of ssid work prior As 


~ 


April 28th would bee violation of said copyright omed by 
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but from an interview between a representative of the 
defendant and an efficer of the pldintigz, which took place 
on or about the llth day of April, 1927, and from many other 
SOUrCESs On or about said April 15, i937, having all the 
knowledge hereinbefore set forth in respect to said work, and 
the copyright thereon, the defendant sent & person long in its 
employ to whom it had been accustomed to entrust the investi- 
gation of items of particular interest and in whom it Heposed 
especial trust and confidence, and who in all the matters 
hereinbefore set forth acted as the defendant's agent and with 
its authority and consent, to said Concord, New Hampshire, 


with instructions to obtain a copy of said work. Pursuant | 





to said instructions said person, acting as the defendant's 
acent and with its authority as hereinbefore set forth, and 


by the use of various subterfuges, devices and artifices 


» unlawfully succeeded in obtaining from @ person smployed by 


| 
said Rumford Press as @ night watchman two copies of said | 
Atlantic Monthly containing said article which had been printed 
by said Rumford Press, ‘Seid two copies were obtelmed without 
authority of said Rumford Press and without its knowledge oz 
consent by said night watchman from a department of the printing 
plant of seid Ruuterd Press known as the “bindery", and were 


copies which for some reason of imperfection of mamfacture 


“were unsuitable for sale or for mailing to subscribers to said) 


wagegine. Said delivery of said copies of said Atlentic 
Monthly by said night watchman to said agent of the defendant 


was im violation of the orders and instructions given by 
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to the detehdent : in this action, who took them with full 
knowledge of. the manner ‘in which they had been obtained, and 
thet said work as printed therein was fuliy protected by 


cOpyright, which said copyright belonged to and was owned » 


defendant and of seid night watchman were wholly i thout the 
knowledge of the plaintiff, ‘end were unlawful, 
ta Upon the receipt of sald magazine containing said 
work and obteined es hereinbefore set forth, and with full 
knowledze of all the facts hereinbefore set forth, nd well 
knowing that said article was fully covered by copyright, 
and having rec eived actual notice in writing that sadd article 
was duly copyrighted and thet said copyright belonged to the 


plaintiff, the defendant herein did unlawfully and illegally 





cause to be published without the permission and consent of <i 
PR pisintiff in the edition of seid The Boston Post appearing 
on the morning of Saturday, April léph, 1927, substantially | 
the whole of said article, copying the same word for word 
from the copies of the May issue of said Atlantic Monthly 
which hed been obtained in the manner hereinbefore set forth. 
Said ertiole so published by the defendant anreaked tn ell 
the papers issued by it on aald Seturdey, April 16th, 1927, 
appeering, to the number as. the plaintiff is informed end 
believes, of upwerds of 400,000. Owing to the widespread 
interest in seid article &s hereinbefore set forth, the Hi 


||) pleintize nea prior to the publicetion of eaid article by 
3 po tae defendant on et den ey ot Aga “srnenged thet ae 
. erthole: ghgiie » ee PR WAR eh Ree i 


bed ide nek 
Srey 


} 
{ 
| 
by the pleintif?, ‘end all of seid acts of seid agent of the 
) 





; sed Wa? ae 
namely, on the 25th aay. of seid var fee end hed made: ervengenent re} 
through the Associated Prods ena the United Press, and other 
agencies for the distribution of news to papers in the United 
States, that telegraph wires should be kept clear throughout the 
United States during certain hours on April 34th for the trans4 
mission of said letter for release and Aukl chthen: 6s seid 
April 25th, and hed nedevntdibe errangements for the publicatio 
of said letter at the same time as the publication of said uege 
zine, out owing to the illegel and uneuthorized act of the de 
fendant as hereinbefore set forth all of seid arrangements failed, 
and the plaintiff herein solely by reason of the said act of the 
defendant suffered great demace and was put to great expense, 
and in perticular was greatly demézed for the reason that said 
article wes not published in the first instance in its said 
megezine but was so published by the defendant in said news— 
paper, and the pieintiff in consequence thereof was obliged 
to accelerate the publication of said macazine in order to 
obtain any benefit from said article before it had become 
well-known to the public through sources other than the pages 
of said magazine and had lost its value as news, The acceler- 
ation of seid date of publication forced the plaintiff to cae 
seid Rumford Press to run its presses and binderies night and 
day, and put the plaintiff to great additional expense, and in 
many other respects the plaintiff sustained areat Gamace by 
reéson of said wrongful aCt Ss | | | 

a iy The plaintiff da’ Saformed ena believes and. 
therefore alleges thet the defendant now has in its possession 
hey ler ge number of copies of said ROW Ap AD et 9) conteining said 


| ertiole published oy 33. and infringing the pleintaff's copy 


(VPage 5 


(| tet e es herebnbetore eet forth, end . oaas! hes’ in pate  posasesio 





J ouekes ‘and employees, and cech. of chem, be restrained end enj od ec 
during the pendency of this arti end petpetuelly thercatter 

from publishing, printing, reprinting, copyaiig, vending, or S 
a “offering for sele the week by the Honossble Jgsea 2, saben, 


at ea 


gS. The plaintiff is informed end believes and there- | 


fore alleges thet the defendent sold to certain other persons, | 


firms or corporations in the United States engaged in the . | 
publication of newspapers and/or periodicals, whose nemes are 
unknown to the plaintiff, copies of ‘the soda erticle 6O ob : 
tained by cen aefendant and received in payment therefor 
substeantiel sums of money. 

| WHEREFORE THE PLAINTIFF RRAYS: 

‘the That the defendent may be ordered to deliver up 
on oath to be impounded during the pendency of this action 
upon such. terms and conditions as this Honorable Court may 
prescribe all copies of the newspaper entitled "The Boston. 
Post" published on Saturday, April 16, 1927 contedning 
reprints of an article by the Honorable Alfred FE. Smith, 
Governor of the State of New York, entitled "Catholic end 
Petriot". } 

2. That the defendant mey be ordered to deliver up 


on oath for rit eda shale all plates, molds, MEhEL es, type 


or other ween for weking infringing copies of the article ce 


the Honorable Alfred E, Suith, Governor of the State of New. 


sand entitled "Catholic one Patraot", 
Be ‘Thet, the defendant, hts (2 ficezs, agents, ser- 
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| have acerued to or been derived by or received by said 

| @efendent from the publication of said work by the Honorable 
Alfred E, Smith, Governor of the Stete of New York, entitled 
"Catholic and Patriot", end that the demages eusteined by 


the pleintiz? by reeson of seid unlawful publication be 


ascertained cdl doeanat dad and the defendant be ordered to 


pey the seme to the pieintift. 
5... In lieu of actual damages and profite such | 


damages as to this court shall eppear just and proper within 


the provisions of Section 25 of Chapter 320 of the Acts of 
March 4, i909 as amended, but not exceeding the sum of One 
Dollar ($4.00) zor eeoh infrinans copy of saia errs made 

sold, or found in the possession of the defendant, or nis 


“agente or employees. 


é That this Honorable Court will ie taruiae end 
awerd to the pleintase and that the defendant shall be ordered. 
|. to pay to the plaintaff full costs of this suit, including 
@ reasonable attorney's fee as part of such Ocatap: ae accord 
ence with Section 40. of Chepter 320’ of sada Act of Merch 4, 
ee a isuS, and thes execution mey issue ‘against the defendent 
a for eli sue determined to. be due to the pleintif?. 


ae For such other relief as justice end gana 














Boston, Vase, oe nie.) tear, 
"gots ages Jenkins, being auly sworn, deposes end says? 
yh em tnecsurer of the Melentio Monthly Company, the 


plaintige: in the foregoing bill. TD have read seid pill and 

ex femiliar with: its contents. “The ellegations therein in eH 
the following peragrephe contedned « are ‘true to my own knowled, 2, 
- nemely, Poregraphe nly 8, ee 4 and B i ‘em informed and be 
lieve the ellegetions contedned in Re peeabhe 6, 7, 8, end- 


8 are true. 





eo). COMMONWEALTH OF MASSACHUSETTS. 


Sugfolk, ec. RAEN 


Payee Mapes lisy 6. 1227. 
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‘Then, gersonsliy sppecred the above naised UeoGregor 
“Jenkins and. uuade cet that the Youceoins statement by. him 





mene 
"subsordped is amuse | Betoxe me, 
ie mt wee . “i 
Rats ae 


seh 





BARI BS tA, 


CATHOLIC AND PATRIOT: GOVERNOR SMITH REPLIES 


[Tuis is an historic incident, historic for the country and for the Church. Now for the first time in the 
republic’s history, under a constitution which forever forbids religious tests as qualifications for office, 
a candidate for the Presidency has been subjected to public questioning as to how he can give un- 
divided allegiance to his country when his church restricts the freedom of his choice; and the candidate 
has answered — answered not deviously and with indirection, but straightforwardly, bravely, with 
the clear ring of candor. 

It is an issue of infinite possibilities. Is the principle of religious tolerance, universal and complete, 
which every schoolboy has repeated for one hundred and fifty years, mere platitudinous vaporing? 
Can men worshiping God in their differing ways believe without reservation of conscience in a com- 
mon political ideal? Is the United States of America based on a delusion? Can the vast experiment of 
the Republic, Protestant and Catholic, churched and unchurched, succeed? 

And this is the converse of the question: Will the churches suffer their members to be really free? 
“Thou shalt have none other gods but me,’ thundered the Jewish Jehovah from Sinai, and ever since 
the gods of the churches have demanded that their control be not abridged nor diminished. But as the 
creeds clash about us, we remember that not in political programmes only may religion have its place 
separate and apart from politics, from public discussion, and from the laws of society. Quite else- 
where is it written, ‘Render therefore unto Czesar the things that are Cxsar’s; and unto God the things 
that are God’s.’ 

The discussion has served its purpose. Not in this campaign will whispering and innuendoes, 
shruggings and hunchings, usurp the place of reason and of argument. The thoughts rising almost 
unbidden in the minds of the least bigoted of us when we watch a Roman Catholic aspire to 


the Presidency of the United States have become matters of high, serious, and eloquent debate. 


Cuar.es C. Marsuatt, Esa. 
Dear Sir: — 

In your open letter to me in the 
April Atlantic Monthly you ‘impute’ 
to American Catholics views which, if 
held by them, would leave open to 
question the loyalty and devotion to 
this country and its Constitution of 
more than twenty million American 
Catholic citizens. Iam grateful to you 
for defining this issue in the open and 
for your courteous expression of the 
satisfaction it will bring to my fellow 
citizens for me to give ‘a disclaimer of 
the convictions’ thus imputed. With- 
out mental reservation I can and do 
make that disclaimer. These convic- 
tions are held neither by me nor by 
any other American Catholic, as far 
as I know. Before answering the 
argument of your letter, however, I 
must dispose of one of its implications. 
You put your questions to me in con- 
nection with my candidacy for the 
office of President of the United States. 
My attitude with respect to that 
candidacy was fully stated in my last 
inaugural address as Governor when, 
on January 1, 1927, I said: — 
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‘I have no idea what the future has 
in store for me. Everyone else in the 
United States has some notion about 
it except myself. No man could stand 
before this intelligent gathering and 
say that he was not receptive to the 
greatest position the world has to give 
anyone. But I can say this, that I will 
do nothing to achieve it except to give 
to the people of the State the kind and 
character of service that will make me 
deserve it.’ 

I should be a poor American and a 
poor Catholic alike if I injected reli- 
gious discussion into a political cam- 
paign. Therefore I would ask you to 
accept this answer from me not as a 
candidate for any public office but as 
an American citizen, honored with 
high elective office, meeting a chal- 
lenge to his patriotism and his intel- 
lectual integrity. Moreover, I call your 
attention to the fact that I am only 
a layman. The Atlantic Monthly de- 
scribes you as ‘an experienced at- 
torney’ who ‘has made himself an 
authority upon canon law.’ I am 
neither a lawyer nor a_ theologian. 
What knowledge of law I have was 
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gained in the course of my long experi- 
ence in the Legislature and as Chief 
Executive of New York State. I had 
no such opportunity to study theology. 
My first thought was to answer you 
with just the faith that is in me. But 
I knew instinctively that your con- 
clusions could be logically proved false. 
It seemed right, therefore, to take 
counsel with someone schooled in the 
Church law, from whom I learned 
whatever is hereafter set forth in 
definite answer to the theological 
questions you raise. I selected one 
whose patriotism neither you nor any 
other man will question. He wears 
upon his breast the Distinguished 
Service Cross of our country, its Dis- 
tinguished Service Medal, the Ribbon 
of the Legion of Honor, and the Croix 
de Guerre with Palm of the French 
Republic. He was the Catholic Chap- 
lain of the almost wholly Catholic 
165th Regiment in the World War — 
Father Francis P. Duffy, now in the 
military service of my own State. 
Taking your letter as a whole and 
reducing it to commonplace English, 
you imply that there is conflict be- 
tween religious loyalty to the Catholic 
faith and patriotic loyalty to the 
United States. Everything that has 
actually happened to me during my 
long public career leads me to know 
that no such thing as that is true. I 
have taken an oath of office in this 
State nineteen times. Each time I 
swore to defend and maintain the 
Constitution of the United States. All 
of this represents a period of public 
service in elective office almost con- 
tinuous since 1903. I have never 
known any conflict between my official 
duties and my religious belief. No 
such conflict could exist. Certainly 
the people of this State recognize no 
such conflict. They have testified to 
my devotion to public duty by electing 
me to the highest office within their 
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gift four times. You yourself do me 
the honor, in addressing me, to refer 
to ‘your fidelity to the morality you 
have advocated in public and private 
life and to the religion you have 
revered; your great record of public 
trusts successfully and honestly dis- 
charged.’ During the years I have 
discharged these trusts I have been a 
communicant of the Roman Catholic 
Church. If there were conflict, I, of 
all men, could not have escaped it, 
because I have not been a silent man, 
but a battler for social and political 
reform. These battles would in their 
very nature disclose this conflict if 
there were any. 

I regard public education as one of 
the foremost functions of government 
and I have supported to the last degree 
the State Department of Education in 
every effort to promote our public- 
school system. The largest single item 
of increased appropriations under my 
administration appears in the educa- 
tional group for the support of com- 
mon schools. Since 1919, when I first 
became Governor, this item has grown 
from $9,000,000 to $82,500,000. My 
aim — and I may say I have succeeded 
in achieving it — has been legislation 
for child welfare, the protection of 
working men, women, and children, 
the modernization of the State’s insti- 
tutions for the care of helpless or 
unfortunate wards, the preservation of 
freedom of speech and opinion against 
the attack of war-time hysteria, and the 
complete reorganization of the struc- 
ture of the government of the State. 

I did not struggle for these things for 
any single element, but in the interest 
of all of the eleven million people who 
make up the State. In all of this work 
I had the support of churches of all 
denominations. I probably know as 
many ecclesiastics of my Church as any 
other layman. During my long and 
active public career I never received 
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from any of them anything except co- 
operation and encouragement in the 
full and complete discharge of my duty 
to the State. Moreover, I am unable to 
understand how anything that I was 
taught to believe as a Catholic could 
possibly be in conflict with what is good 
citizenship. The essence of my faith is 
built upon the Commandments of God. 
The law of the land is built upon the 
Commandments of God. There can be 
no conflict between them. 

Instead of quarreling among our- 
selves over dogmatic principles, it 
would be infinitely better if we joined 
together in inculcating obedience to 
these Commandments in the hearts 
and minds of the youth of the country 
as the surest and best road to happi- 
ness on this earth and to peace in the 
world to come. This is the common 
ideal of all religions. What we need is 
more religion for our young people, not 
less; and the way to get more religion 
is to stop the bickering among our sects 
which can only have for its effect the 
creation of doubt in the minds of our 
youth as to whether or not it is neces- 
sary to pay attention to religion at all. 

Then I know your imputations are 
false when I recall the long list of other 
public servants of my faith who have 
loyally served the State. You as a law- 
yer will probably agree that the office 
of Chief Justice of the United States is 
second not even to that of the Presi- 
dent in its influence on the national de- 
velopment and policy. That court by 
its interpretation of the Federal Consti- 
tution is a check not only upon the 
President himself but upon Congress as 
well. During one fourth of its history 
it has been presided over by two Catho- 
lics, Roger Brooke Taney and Edward 
Douglass White. No one has suggested 
that the official conduct of either of 
these men was affected by any un- 
warranted religious influence or that 
religion played with them any part 


723, 


other than it should play in the life of 
every God-fearing man. 

And I know your imputations are 
false when I recall the tens of thou- 
sands of young Catholics who have 
risked and sacrificed their lives in 
defense of our country. These funda- 
mentals of life could not be true unless 
your imputations were false. 

But, wishing to meet you on your 
own ground, I address myself to your 
definite questions, against which I 
have thus far made only general state- 
ments. I must first call attention to 
the fact that you often divorce sen- 
tences from their context in such a way 
as to give them something other than 
their real meaning. I will specify. You 
refer to the Apostolic Letter of Pope 
Leo XIII as ‘declaring to the world 
that the orders of the Church of Eng- 
land were void, her priests not priests,’ 
and so forth. You say that this was the 
‘strange fruit’ of the toleration of 
England to the Catholics. You imply 
that the Pope gratuitously issued an 
affront to the Anglican Church. In 
fact, this Apostolic Letter was an an- 
swer to a request made at the instance 
of priests of the Anglican Church for 
recognition by the Roman Catholic 
Church of the validity of their priestly 
orders. The request was based on the 
ground that they had been ordained in 
succession from the Roman Catholic 
priests who became the first priests of 
the Anglican Church. The Apostolic 
Letter was a mere adverse answer 
to this request, ruling that Anglican 
priests were not Roman Catholic 
priests, and was in no sense the gratui- 
tous insult which you suggest it to be. 
It was not directed against England or 
citizens of that Empire. 

Again, you quote from the Catholic 
Encyclopedia that my Church ‘regards 
dogmatic intolerance, not alone as her 
incontestable right, but as her sacred 
duty.’ And you say that these words 
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show that Catholics are taught to be 
politically, socially, and intellectually 
intolerant of all other people. If you 
had read the whole of that article in 
the Catholic Encyclopedia, you would 
know that the real meaning of these 
words is that for Catholics alone the 
Church recognizes no deviation from 
complete acceptance of its dogma. 
These words are used in a chapter deal- 
ing with that subject only. The very 
same article in another chapter dealing 
with toleration toward non-Catholics 
contains these words: ‘The intolerant 
man is avoided as much as possible by 
every high-minded person. . . . The 
man who is tolerant in every emergency 
. is alone lovable.’ The phrase ‘dog- 
matic intolerance’ does not mean that 
Catholics are to be dogmatically intol- 
erant of other people, but merely that 
inside the Catholic Church they are to 
be intolerant of any variance from the 
dogma of the Church. 

Similar criticism can be made of 
many of your quotations. But, be- 
yond this, by what right do you ask 
me to assume responsibility for every 
statement that may be made in any 
encyclical letter? As you will find in 
the Catholic Encyclopedia (Vol. V, p. 
414), these encyclicals are not articles 
of our faith. The Syllabus of Pope 
Pius IX, which you quote on the possi- 
ble conflict between Church and State, 
is declared by Cardinal Newman to 
have ‘no dogmatic force.’ You seem to 
think that Catholics must be all alike 
in mind and in heart, as though they 
had been poured into and taken out of 
the same mould. You have no more 
right to ask me to defend as part of my 
faith every statement coming from a 
prelate than I should have to ask you 
to accept as an article of your religious 
faith every statement of an Episcopal 
bishop, or of your political faith every 
statement of a President of the United 
States. So little are these matters of 
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the essence of my faith that I, a devout 
Catholic since childhood, never heard 
of them until I read your letter. Nor 
can you quote from the canons of our 
faith a syllable that would make us less 
good citizens than non-Catholics. In 
fact and in truth, I have been taught 
the spirit of tolerance, and when you, 
Mr. Marshall, as a Protestant Episco- 
palian, join with me in saying the 
Lord’s Prayer, we both pray, not to 
‘My Father,’ but to ‘Our Father.’ 

But I go further to demonstrate that 
the true construction of your quota- 
tions by the leaders of Catholic thought 
is diametrically the opposite of what 
you suggest it to be. 


I 


Your first proposition is that Cath- 
olics believe that other religions should, 
in the United States, be tolerated only 
as a matter of favor and that there 
should be an established church. You 
may find some dream of an ideal of 
a Catholic State, having no relation 
whatever to actuality, somewhere de- 
scribed. But, voicing the best Catholic 
thought on this subject, Dr. John A. 
Ryan, Professor of Moral Theology at 
the Catholic University of America, 
writes in The State and the Church of the 
encyclical of Pope Leo XIII, quoted 
by you: — 

“In practice, however, the foregoing 
propositions have full application only 
to the completely Catholic State. . . 
The propositions of Pope Pius IX con- 
demning the toleration of non-Catholic 
sects do not now, says Father Pohle, 
“apply even to Spain or the South 
American republics, to say nothing of 
countries possessing a greatly mixed 
population.” He lays down the fol- 
lowing general rule: “When several 
religions have firmly established them- 
selves and taken root in the same terri- 
tory, nothing else remains for the State 
than to exercise tolerance towards them 
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all, or, as conditions exist to-day, to 
make complete religious liberty for in- 
dividual and religious bodies a principle 
of government.”’’ 

That is good Americanism and good 
Catholicism. And Father Pohle, one 
of the great writers of the Catholic 
Church, says further: — 

‘If religious freedom has been ac- 
cepted and sworn to as a fundamental 
law in a constitution, the obligation to 
show this tolerance is binding in con- 
science.’ 

The American prelates of our Church 
stoutly defend our constitutional decla- 
ration of equality of all religions before 
the law. Cardinal O’Connell has said: 
‘Thus to every American citizen has 
come the blessed inheritance of civil, 
political, and religious liberty safe- 
guarded by the American Constitution 

. . the right to worship God accord- 
ing to the dictates of his conscience.’ 

Archbishop Ireland has said: ‘The 
Constitution of the United States 
reads: “Congress shall make no laws 
respecting an establishment of religion, 
or prohibiting the free exercise thereof.” 
It was a great leap forward on the part 
of the new nation towards personal 
liberty and the consecration of the 
rights of conscience.’ 

Archbishop Dowling, referring to any 
conceivable union of Church and State, 
says: ‘So many conditions for its ac- 
complishment are lacking in every 
government of the world that the thesis 
may well be relegated to the limbo of 
defunct controversies.’ 

I think you have taken your thesis 
from this limbo of defunct controversies. 

Archbishop Ireland again said: ‘ Reli- 
gious freedom is the basic life of Amer- 
ica, the cement running through all its 
walls and battlements, the safeguard of 
its peace and prosperity. Violate reli- 
gious freedom against Catholics, our 
swords are at once unsheathed. Violate 
it in favor of Catholics, against non- 
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Catholics, no less readily do they leap 
from the scabbard.’ 

Cardinal Gibbons has said: ‘Ameri- 
can Catholics rejoice in our separation 
of Church and State, and I can conceive 
no combination of circumstances likely 
to arise which would make a union de- 
sirable to either Church or State. . . 
For ourselves we thank God that we 
live in America, “in this happy country 
of ours,” to quote Mr. Roosevelt, 
where “religion and liberty are natural 
allies.””’ 

And referring particularly to your 
quotation from Pope Pius IX, Dr. 
Ryan, in The State and the Church, says: 
“Pope Pius IX did not intend to declare 
that separation is always unadvisable, 
for he had more than once expressed his 
satisfaction with the arrangement ob- 
taining in the United States.’ 

With these great Catholics I stand 
squarely in support of the provisions of 
the Constitution which guarantee reli- 
gious freedom and equality. 


I 


I come now to the speculation with 
which theorists have played for genera- 
tions as to the respective functions of 
Church and State. You claim that the 
Roman Catholic Church holds that, if 
conflict arises, the Church must prevail 
over the State. You write as though 
there were some Catholic authority or 
tribunal to decide with respect to such 
conflict. Of course there is no such thing. 
As Dr. Ryan writes: ‘The Catholic 
doctrine concedes, nay, maintains, that 
the State is codrdinate with the Church 
and equally independent and supreme 
in its own distinct sphere.’ 

What is the Protestant position? The 
Articles of Religion of your Protestant 
Episcopal Church (XX XVII) declare: 
‘The Power of the Civil Magistrate ex- 
tendeth to all men, as well Clergy as 
Laity, in all things temporal; but hath 
no authority in things purely spiritual.’ 
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Your Church, just as mine, is voicing 
the injunction of our common Saviour 
to render unto Cesar the things that 
are Cesar’s, and unto God the things 
that are God’s. 

What is this conflict about which you 
talk? It may exist in some lands which 
do not guarantee religious freedom. 
But in the wildest dreams of your imag- 
ination you cannot conjure up a possi- 
ble conflict between religious principle 
and political duty in the United States, 
except on the unthinkable hypothesis 
that some law were to be passed which 
violated the common morality of all 
God-fearing men. And if you can con- 
jure up such a conflict, how would a 
Protestant resolve it?) Obviously by 
the dictates of his conscience. That is 
exactly what a Catholic would do. 
There is no ecclesiastical tribunal which 
would have the slightest claim upon the 
obedience of Catholic communicants in 
the resolution of such a conflict. As 
Cardinal Gibbons said of the supposi- 
tion that ‘the Pope were to issue com- 
mands in purely civil matters’: — 

‘He would be offending not only 
against civil society, but against God, 
and violating an authority as truly 
from God as his own. Any Catholic 
who clearly recognized this would not 
be bound to obey the Pope; or rather 
his conscience would bind him abso- 
lutely to disobey, because with Catholics 
conscience is the supreme law which 
under no circumstances can we ever 
lawfully disobey.’ 

Archbishop Ireland said: ‘To priest, 
to Bishop, or to Pope (I am willing to 
consider the hypothesis) who should 
attempt to rule in matters civil and 
political, to influence the citizen beyond 
the range of their own orbit of jurisdic- 
tion that are the things of God, the 
answer is quickly made: “Back to 
your own sphere of rights and duties, 
back to the things of God.”’ 

Bishop England, referring to our 
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Constitution, said: ‘Let the Pope and 
the Cardinals and all the powers of the 
Catholic world united make the least 
encroachment on that Constitution, 
we will protect it with our lives. Sum- 
mon a General Council — let that 
Council interfere in the mode of our 
electing but an assistant to a turnkey 
of a prison — we deny the right, we 
reject the usurpation.’ 

Our Supreme Court has marked out 
the spheres of influence of Church 
and State in a case from which you 
quote copiously, Watson v. Jones, 13 
Wall. 729; but you refrain from quoting 
this statement: — 

‘The right to organize voluntary 
religious associations, to assist in the 
expression and dissemination of any 
religious doctrine, and to create tribu- 
nals for the decision of controverted 
questions of faith within the associa- 
tion, and for the ecclesiastical govern- 
ment of all of the individual members, 
the congregation and officers within the 
general association, is unquestioned. 
...It is of the essence of these 
religious unions and of their right to 
establish tribunals for the decision of 
questions arising among themselves 
that those decisions could be binding 
in all cases of ecclesiastical cognizance, 
subject only to such appeal as the 
organism itself provides for.’ 

That is the State’s attitude toward 
the Church. Archbishop Ireland thus 
puts the Church’s attitude toward the 
State: — 

‘To the Catholic obedience to law is 
a religious obligation, binding in God’s 
name the conscience of the citizen. . . 
Both Americanism and Catholicism 
bow to the sway of personal conscience.’ 

Under our system of government the 
electorate entrusts to its officers of 
every faith the solemn duty of action 
according to the dictates of conscience. 
I may fairly refer once more to my own 
record to support these truths. No 
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man, cleric or lay, has ever directly or 
indirectly attempted to exercise Church 
influence on my administration of any 
office I have ever held, nor asked me 
to show special favor to Catholics or 
exercise discrimination against non- 
Catholics. 

It is a well-known fact that I have 
made all of my appointments to public 
office on the basis of merit and have 
never asked any man about his religious 
belief. In the first month of this year 
there gathered in the Capitol at 
Albany the first Governor’s cabinet 
that ever sat in this State. It was 
composed, under my appointment, 
of two Catholics, thirteen Protestants, 
and one Jew. The man closest to me 
in the administration of the govern- 
ment of the State of New York is he 
who bears the title of Assistant to the 
Governor. He had been connected 
with the Governor’s office for thirty 
years, in subordinate capacities, until 
I promoted him to the position which 
makes him the sharer with me of my 
every thought and hope and ambition 
in the administration of the State. 
He is a Protestant, a Republican, and 
a thirty-second-degree Mason. In my 
public life I have exemplified that 
complete separation of Church from 
State which is the faith of American 
Catholics to-day. 


Il 


I next come to education. You ad- 
mit that the Supreme Court guaranteed 
to Catholics the right to maintain 
their parochial schools; and you ask 
me whether they would have so ruled 
if it had been shown that children 
in parochial schools were taught that 
the State should show discrimina- 
tion between religions, that Protestants 
should be recognized only as a matter 
of favor, that they should be intolerant 
to non-Catholics, and that the laws 
of the State could be flouted on the 
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ground of the imaginary conflict. My 
summary answer is: I and all my chil- 
dren went to a parochial school. I 
never heard of any such stuff being 
taught or of anybody who claimed that 


it was. That any group of Catholics 


would teach it is unthinkable. 


IV 


You next challenge the action of the 
Rota in annulling the Marlborough 
marriage. You suggest that the Rota 
by annulling the marriage (where the 
civil courts recognized it, but granted 
only a divorce) is interfering with the 
civil jurisdiction. That might be so 
if anybody claimed that the decree of 
the Rota had any effect under the 
laws of America, or any other nation 
of the world. But you must know that 
it has no such effect and that nobody 
claims it has. The decree merely de- 
fined the status of the parties as com- 
municants of the Church. Your Church 
refuses to recognize the ecclesiastical 
validity of divorces granted by the 
civil tribunals. Your Church has its 
tribunals to administer its laws for the 
government of its members as com- 
municants of your Church. But their 
decrees have no bearing upon the status 
of your members as citizens of the 
United States. There is no difference 
in that respect between your tribunals 
and the Rota. 


V 


Finally you come to Mexico. By 
inference from the brief of a distin- 
guished lawyer you intimate that it 
is the purpose of organized Catholics 
to seek intervention by the United 
States. Now I never read Mr. Guthrie’s 
brief. I do not have to read it to reply 
to you, because the Pastoral Letter 
of the Catholic Episcopate of the 
United States in unmistakable words 
disclaimed any such intention. I do 
not see how, with complete candor, 
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you could write to me about Mexico 
without quoting the following from 
that Pastoral Letter: — 

‘What, therefore, we have written 
is no call on the faithful here or else- 
where to purely human action. It is 
no interposition of our influence either 
as Bishops or as citizens to reach those 
who possess political power anywhere 
on earth, and least of all in our own 
country, to the end that they should 
intervene with armed force in the in- 
ternal affairs of Mexico for the pro- 
tection of the Church. Our duty is 
done when, by telling the story, we 
sound a warning to Christian civiliza- 
tion that its foundations are again 
being attacked and undermined. For 
the rest, God will bring His will to 
pass in His own good time and in His 
own good way.’ 

My personal attitude, wholly con- 
sistent with that of my Church, is that 
I believe in peace on earth, good will 
to men, and that no country has a right 
to interfere in the internal affairs of 
any other country. I recognize the 
right of no church to ask armed inter- 
vention by this country in the affairs 
of another, merely for the defense of 
the rights of a church. But I do recog- 
nize the propriety of Church action to 
request the good offices of this country 
to help the oppressed of any land, as 
those good offices have been so often 
used for the protection of Protestant 
missionaries in the Orient and the per- 
secuted Jews of eastern Europe. 


VI 


I summarize my creed as an Ameri- 
can Catholic. I believe in the worship 
of God according to the faith and prac- 
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tice of the Roman Catholic Church. 
I recognize no power in the institutions 
of my Church to interfere with the 
operations of the Constitution of the 
United States or the enforcement of the 
law of the land. I believe in absolute 
freedom of conscience for all men and 
in equality of all churches, all sects, 
and all beliefs before the law as a mat- 
ter of right and not asa matter of favor. 
I believe in the absolute separation of 
Church and State and in the strict 
enforcement of the provisions of the 
Constitution that Congress shall make 
no law respecting an establishment of 
religion or prohibiting the free exercise 
thereof. I believe that no tribunal 
of any church has any power to make 
any decree of any force in the law of the 
land, other than to establish the status 
of its own communicants within its 
own church. I believe in the support 
of the public school as one of the 
corner stones of American liberty. I 
believe in the right of every parent 
to choose whether his child shall be 
educated in the public school or in a 
religious school supported by those 
of his own faith. I believe in the prin- 
ciple of noninterference by this country 
in the internal affairs of other nations 
and that we should stand steadfastly 
against any such interference by whom- 
soever it may be urged. And I believe 
in the common brotherhood of man 
under the common fatherhood of God. 
In this spirit I join with fellow Amer- 
icans of all creeds in a fervent prayer 
that never again in this land will any 
public servant be challenged because 
of the faith in which he has tried to 
walk humbly with his God. 
Very truly yours, 
ALFRED E. Smitu 
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NITED STATES OF AMERICA, 


District of Massachusetts. In the District Court. 
In Equity, No,38132. 


ATLANTIC MONTHLY COMPANY 


Vs 


POST PUBLISHING COMPANY, 


MEMORANDUM OF AUTHORITIES, 


In accordance with the suggestion made at a conference with the 
court a few weeks ago, the plaintiff submits herewith a very brief 
memorandum of authorities on which it wiil rely at the trial. Most of 
the facts are not in dispute. The plaintiff will endeavor in this 
memorandum to avoid discussion of such as are contested, particularly 
the question whether the defendent received 2 written notice as set 
out in the bill, but will refer to certain facts agreed to be true in 
@ stipulction filed in this case, 

a Copyright is obtained by publication of a work with 
notice of copyright. 
Section 9 of the Act provides: 
"That any person entitled thereto by this 


Act may secure copyright for hig work by publi- 
cation thereof with the notice of covyricht re- 
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quired by this Act; and such notice shall be 
affixed to each covy thereof published or 
offered for sale in the United States by 
authority of the copyright proprietor, except 
in the case of books seeking ad interim pro- 
tection under section twenty-one of this Act." 


Weil Lew of Copyright, pages 269, 370. 
This procedure differs from that existing under prior 
law, which required the deposit of copies and registration to be made 
on or before the date of publication. 
Bs Protection of the Copyright Act is obtained by depositing 
two copies of the best edition of the work then published with the 
Register of Copyrichts, The act provides, section 15: 


"That after copyright has been secured by 
publication of the work with the notice of 
copyright as provided in section nine of 

this Act, there shall be promptly deposited 

in the copyright office or in the mail ad- 
dressed to the register of copyrichts, Washing 
ton, District of Columbia, two complete copies 
of the best edition thereof then published...... 
No action or proceeding shall be maintained for 
infringement of copyright in any work until the 
provisions of this Act with respect to the de- 
posit of copies and registration ¢ such work 
shall have been complied with." 


3. The Act provides, Section 55, 


"That in the case of each entry the person re- 
corded as the claimant of the copyright shall 
be entitled to a certificate of registration 
under seal of the copyricht office.....ccseees 
Said certificate shall be admitted in any court 
as prima facie evidence of the facts stated 
therein." 


The plaintiff obtained certificate of registration 
for the copyright of the article received at the Cépyright Office 


April 11, 1927, end of the Mey edition of the Atlentic Monthly, the 


dates of publication being respectively April 8th and 16th, copies 
being set forth in the bill and amendment. 
Berlin v. Evans, 300 Fed. 677 (D. C, E. D, Pa.) 


Witmark v. Calloway, 23 Fed.(3) 412 (D. Cc. F. D. Tenn.) 


Gerlach-Barklow Co, v. Morris, et al., 33 Fed.(3) 159 
Co; (05-4, Gud.) 


all holding that certificate, . if uncontraéicted, is sufficient proof 
to establish a valid copyricht, and pointing out that earlier decisions 
prior to passage of the present copyright law are immaterial. 

4, The plaintiff will maintain that it is entitled to the 
protection of the Copyright Act in respect to Garernor Smith's article, 
Copyright may be had by a person who is either author or proprietor. 

Copyricht Act, Section 8: 
"The author or proprietor of any work made the 

subject of copyright by this Act, or His executors, 

administrators or assigns, shall have copyricht for 

such work under the conditions and for the terms speci- 

fied in this Act." 
The plaintiff maintains that it was a proprietor within the meaning of 


the Act, The evidence will show that the manuscript of the article 


was delivered to the plaintiff. Delivery of the manuscript to the 
plaintiff presumptively included an assignment of all the rights which 
the common law recognizes therein, among them being the privilege of 
publication and of securing a statutory copyripht. 


Gerlach-Barklow Co, v, Morris, et al., 23 Fed. (2) 159,at 161 
(0 Cx we. and) 


Turner v. Robinson, 10 I. R. Ch, 121, si 06, 610 

Barton v. Prang, Fed. case 10784, (C. C, Mags,) 
This presumptive right of the plaintiff is supported,nmot rebutted, by 
such evidence as will be offered in this case, This evidence is 


First, that contained in a letter written by one Belle H, 


Moskowitz, who acted as Governor Smith's asent, in which she said, 
referrine to the proposed publication by Governor Smith of his article 
in the Atlantic: 

"On advice from some of our editorial friends we must 
make the followins conditions to which I think you will 
readily accede: 

"That we be permitted to release to the newspapers on 
April 25th simultaneous with your release. 

We That newspapers are free to quote all or part 
of the article without necessarily givine credit to the 
Atlantic Monthly." 

to which the plaintiff replied by telecram the material parts of which 
are: 
™r, Sedowick profoundly eppreciative of decision 
made. Article accepted with understandinse that you may 
release to newspapers for quotation on publication date...." 
Second, The acquiescence by Mrs, Moskowitz, acting for 
Governor Smith, in the act of the plaintiff in copyrighting the article 
in pamphlet form, It is not disputed that prior to April 16th she hed 
received a considerable number of pamphlets bearing the notice that it 
had been copyrighted by the Atlantic, observed the fact, and acquiesced 
therein, | 
Third: Express ratification by Mrs. Moskowitz of the 
action of the plaintiff in taking out copyright. She so testified in 
her deposition, 
The following decisions are referred to, 
A person is the proprietor within the meanings of the Act, 
and therefore entitled to take out copyright, to whom the author has 
transferred all his rights. , 


American Tobacco Co, v. Werckmeister, 207 U. S, 384 
Weil on Copyright Law, pages 250, 352. 
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A person is also a proprietor within the meaning of the 
Act who is empowered by the euthor to take out copyright even though 
certain rights may be retained by the suthor. 


Belford v. Scribner, 144 U., S. 488, 505 

Bigel v. Ladner, 1 Fed. (3) 336 (C, O. A. 3rd Circuit) 

Harms v. Sterh, 289 Fed. 48 (C0, ©, ‘ 2nd Circuit) ' 

Press Pub, Co. v, Falk, 59 Fed. 3384 (C, Cc. S. D. N. Y. 

Brady _v. Reliance Motion Picture Co., 233 Fed. 359 (D.C.S.D.N.Y.) 





Periodical rishts were eranted to Munsey Company. Book rights 
retained by the author. Copyrisht by Munsey sustained. 

Fitch v, Young, 330 Fed. 743 (D. 0. 8S, D. N.Y.) 

Serial richts to publisher, Play rishts reserved, Publisher's 
copyright sustained. 

Dam v. Kirk La Shelle Co., 175 Fed, 902 (C. CG. A, 3nd Circuit) 

A person who is not the author or owner of a work may take 
out the copyricht in his own name and hold it in trust for the richtful 
owner, 

Harper v. Donahue, 144 Fed, 491 (C, C, N. D. Til.) 

Author reserved right of translation end dramatization. Pub- 
lisher's copyright good. 


New York Times v. Chicaso Tribune. 


Unreported case in the District Court for the Northern District 
of Tliinois. Referred to in Weil, pace 314, 
Maurel v. Smith, 330 Fed.195, (D. C, S. D. N. Y.) 
Ratification by author velidates copyrieht previously taken out 
by others without sufficient authority. | 
White-Smith Pub. Co, v. Apollo Co., 139 Fed. 487 (C. C. S. D. N.Y.) 


Ford v. Blaney Amusement Co., 148 Fed, 643 
Mifflin v. R. H, White Co., 190 U. 8, 260, 363 


Delivery of manuscript by author to publisher warrents inference 


RET 


that former intended that the letter should copyright in his own name, 
Seribner v. Clark, 50 Fed, 473 (C, ©, N. D, I21.) 
Author was a married woman who authorized Scribner's to teke out 
copyricht. Held, that an infringine defendant could not take advantace 
of the fact that the author's husband had not authorized the takine out of + 
the copyright, althouch he was entitled to the fruits of her labor. 
There are a number of cases which may be relied on by the defendant 
in which the copyright was held invalid for lack of authority, but 
none in which there have been delivery of the manuscript, acquiescence 


in taking out the copyright, and subsequent ratificetion, as in the 





case at bar. fhe plaintiff maintains that the richt oranted by it 
to the author to have the erticle printed with or without credit by 
the newspapers on April 25th did not impeir its richt to take the 
copyright out at an earlier date, and the effect, if any, on the 
value. of the copyricht after April 25th is not now material, 

ae The defendant maintains that beine thereto duay 
euthorized it obtained a valid publication on April 8th. 

This publication was cbtained by the sale of a single copy 
for ten cents to Mr, MacGregor Jenkins, the plaintiff's treasurer, 
without any restriction or reservation. Mr, Jenkins took the copy 
home with him that evening, pleced it on his library table, read it 
aloud to his wife and to Mr, Romney Spring, who was not at that time 
acting as counsel in this matter, and handed the article to Mr, Spring, 
who read part of it to himself. That sale of a single copy is a suffi- 
cient publication is decided in the following cases: 


Wheaton v. Peters, 8 Pet, 591 
Ameriom Tobacco Co, v. Werckmeister, 207 U, 8, 284 


Pa Werckmeister v, Americ I , 134 Fed,322 
} ii (C, C, A, @nd Circuit) = = a 


Sok hese ~¢y 
am ai i 4 Py ere it) mY ee a eee ge) ew ees ae AOS Poe re 7. 
- =a Oe ee ee ~ trae a soi. a2 


ae 


Gottsberser v, Aldine Book Co., 33 Fed. 381 (C, C0, Dist.Mass.) 


If as a matter of law the sale of a single copy toe Mr, Jenkins 
did not constitute a publication within the meaning of the Copyrisht 
Act, then the plaintiff maintains thet the deposit on April llth of 
two copies of the article with the Register of Copyrights was itself 
@ sufficient publication of the article. It is asreed that two copies 
of the only, and therefore the best, edition then available were 
mailed by the pleintiff on April 9th, actually delivered at the 
Copyright Office in Washington on April 10th (Sunday) and stemed 
as received on the following dey, April llth, 

This proposition is supported by 


Stern et al, v,. Remick, 175 Fed, 228 (C, C, S, D, N. Y.) 
No-Leak-O Piston Ring Co, v, Norris, 277 Fed, 951 fo eae Circ, ) 


c 


Cardinal Film Co, v, Beck, 348 Fed, 368 (D, Cc. S. D. N. Y 
Ladd v, Oxnard, 75 Fed. 703 (C.C, D. Mess.) at p. 730 


Callachan v, Myers, 128 U. S, 617 


ewelers Mercentile Aseney v, Jewelers Weekly, etc,co.155 N. Y. 341 
Bobbs-Merrill Co, v, Straus et al., 147 Fed. 15 


Calecea v, Inter-Ocean NeWspaper Co,, 157 Fed, 186(C.C.A.7th Circuit) 


Analagous cases are 


Wricsht v. 'Eisle, 86 A, D, 830 
Wall v. Gordon, 12 Abb. R. N. 8, 549 


The forecoine cases appear plainly to establish our proposition 
and render unimportant the doubtful dictum in Mittenthel v. Berlin, 
B91 Fed.—714 (C. C. S. D. N.Y.) And this is the position taken in 
Weil on Copyright Law, pp. 138, 139, 

6. If it be hedd as a matter of law that neither the 
sale to Mr, Jenkins nor the deposit on April llth constituted a publi- 
cation then the plaintiff maintains that it obteined a valid copyright 


of said article on April 16th, The article was printed as part of the 
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May issue of the Atlantic Monthly. It is asreed that on April 15th 
over two thousand copies of this macazine were placed in the mail 
at Concord, New Hampshire, by the printer, acting as agent for the 
plaintiff, and addressed to news dealers in the seventh and eighth 
postal zones. Copies were entered on the books of the post office 
as received on April 16th, and were delivered in due course. The 
plaintiff wrote to the American News Company in respect to such news 
dealers, asking that the macazine be not placed on sale until April 
25th. Copies of the macazine were sent to Washington with proper 
affidavit, and copyright was duly issued showing publication on 
April 16th. 


Patterson v, Osilvie Pub, Co,, 119 Fed, 451 
Bic, or, ae ee 


As the magazines by mailing passed wholly beyond the 
plaintiff's control we maintain that it constituted publication. 
Bobbs-Merrill v. Streus, 147 Fed, 15 
G, & C, Merriam Co, v, United Dictionary Co., 140 Fed, 768 


146 Fed. 354 
Gyo G, Ae. Fea Cirenie, 


Werckmeister v, American Lithooraph Co., 134 Fed. 331 

Sotteberser v, Book Puolishins Co., 33 fed. 382 

In Black v. Henry G, Allen Co., 56 Fed, 764 (0.0.S,D.N.Y.) 
the court for the purpose of sustaining, not defeating the copyright, 
seid that it would not find under the particular circumstances of that 
case that delivery to a carrier wes publication, We shell arme that 
this case is distinsouishable, 

7. Publication on April 16th wes cood for the entire 
period of twenty four hours. constituting that aay. 


The law will take no notice of fractions of a day, 


-o— 


8 Blackstone Commentaries, 141 
United States v, Lapayre, 17 Wall. 191 


United States v., Norton, 97 U. S, 170 
United States v, Hartwell Co., 142 Fed, 432 (C.C.A. 7th) 


Kane v, Commonwealth, 89 Pa. 522 
Nebola v. Minn, Iron Co,, 102 Minn. 89 
Pannell v. Glidewell, 111 So. 571 (Miss, ) 

The mailing of six galley proofs by the plaintiff to Mrs. Moskowitz 
without notice of copyright was not a publication sufficient to defeat 
subsequent copyricht. It wes sent to the author for correction. Delivery 
of one of those copies by Mrs. Moskowitz to the New York World, which, 
however, did not publish the article until after April 16th, if such 
delivery was made, did not defeat the copyright. It was not an authorized 


publication, and cannot defeat the rights of the proprietor. 


Chicazo Board of Trade v. Christy, 198 U. S, 332 

Savace v, Hoffmann, 159 Fed, 584 

Harper v, Donahue, 144 Fed, 491 

Press Co. v. Monroe, 73 Fed, 196 

8. The notice given by the plaintiff to the defendant 
was in compliance with Section 35 of the Copyright Law. We do not believe 
that there will be any discussion of the sufficiency of the form of the 
notice. On the question whether service by ordinary mail was service within 
the meaning of the Act, we rely upon the use of the words "recistered mail" 
in the latter portion of said Section 25 explaining the meaning of the 
words "other written notice served upon him" in the earlier portion; also 
the decision of Judge Lowell on motion to dismiss in this cese, We are 
not aware of any other judicial construction of this languace. In support 
of the familiar proposition that there is a presumption of fact that a 


letter mailed is received, we rely on 


Rosenthal v. Walker, 111 U. S, 185, 193 
fnickerbocker Ins. Co, v.~Pendleton, 115 U, S, 339 
Shutz v. Jordan, 141 U. S, 2313 

Bloch v. Eastern Co,, 281 Fed. 779 (C,0,A. 6th) 


hee 


9. On the question of "in lieu of" damages, we 


rely particularly upon the case of 


Westermann v. Dispatch Printing Co,, 249 U. S. 100 


The following ig a list of other cases in which this 
point has been discussed, 


Woodman v, Lydiard-Peterson Co., 193 Fed. 67 (C.C.Minn. ) 
Mail & Express Co. v. Life Pub. Co., 193 Fed. 899 (C.C. A. 2nd) 
F, A, Mills v, Standard Music Roll Co., 223 Fed. 849 (D.C.N.J.) 
Westermann v. Dispatch Printing Co., 333 Fed, 609 (C.C.A, 8th) 
S, F, Hendricks Co. v. Thomas Pub, Co. 343 Fed, 37 (C,C.A4, 2nd) 
Sauer v. Detroit Times Co., 347 Fed. 687 (D.C,.E.D,Mich,) 
Turner & Dahnken v. Crowley, 353 Fed. 749 (C.C.A, 9th) 
Waterson etc. Co. v. Tollefson, 353 Fed, 859 (D.C.S,D. Cal.) 
Campbell v. Wireback, 369 Fed. 373 (C.C.A. 4th) 
No-Leak-O Piston Ring Co. v. Norris et al. 377 duchees i 
4th 

Wetmark & Sons v. Pastime Amusement Co., 398 Fed.470 

(D.C.E, D. 8. C) (Af, 3 Fed. (3) 1020 (C.C.A. 4th) 
Witmark v.. Calloway, 22 Fed (3) 413 (D, C. E. D. Tenn.) 
Weil on Copyricht, page 468. 


Respectfully submitted, ar A 
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ELDER, WHITMAN, WEYBURN & CROCKER 
PEMBERTON BUILDING, BOSTON 


CABLE ADDRESS 


TELEPHONE muinewEr™ 


HAY MARKET 1460 


June 5, 1928. 
Hon. James M. Morton, 
Post-Office Bldg., 
Boston, Mass. 
My dear Judge Morton: 

I enclose you herewith a “complete copy of 
the best edition" of my brief, a rough copy of which I 
handed you the other day. I should be glad if you would 
return it in the enclosed envelope; also my copy of a 
supplementary brief.is enclosed. 

So far as the matter is of importance, I would 
call your attention to the parts of the letter of Governor. 
Smith which were omitted in the Post publication: 

Second page, second column, the paragraph beginning 
with the words "I regard public education" and ending with 
the fifth line of the following paragraph "In all this work 
I had the support of churches of all denominations." 

Page four, second column, the paragraph beginning 
"But I go further to demonstrate." 

Page five, second column, the paragraph "For our- 
selves we thank God." 

On the last page, first column, the whole of the 
paragraph beginning "My personal attitude." 

You will recall that Mr. Spring said in. his 
opening that there were only a few verbal omissions. 


Very truly yours, 


W/HA. | ) 
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D. C. Form 140° 


Guited States of America 


[SEAL] 


MASSACHUSETTS DISTRICT, ss: 


THE PRESIDENT OF THE UNITED STATES OF AMERICA, 
To the Marshal of the District of Massachusetts or either of his Deputies, 
, GREETING: 


‘You ArE HEREBY REQUIRED to summon Paul S. Deland 


Khor — Wey & re 


et Toe 


sy 


phe Ops to tha 


if he may be found in your District, to appear before the Judge of our District Court 
of the United States, to be holden at Boston within and for the District of Massachusetts 
onthe twenty-fifth day of May, 1928, at 

ten o'clock in the forenoon of the same day in his proper person to > 
testify and give evidence of what he knows relating to a certain case now depending 
undetermined in said Court, in which 


Atlantic Monthly Company 


Against 
Post Publishing Company 


_ then and there to be heard and tried between them; and warn the said Witness 


that for default and nonappearance he will have to abide the pains and penalties of the 
law in that behalf made and provided. 


Hereor Fait Not, and make due return of this writ with your Sopbek thereon, unto our 
said Court, as soon after the service thereof as may be. 


md . — 


_WItTNEss, the Honorable James M. Pye Jr a at Bos 
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UNITED STATES OF AMERICA | * | 

i Boston, May 25, 1928 


MASSACHUSETTS DISTRICT 


this day my 
Pursuant hereunto, I have Summoned the within named Paul S. Deland by giving to 
him in hand at Boston in said District a true and attested copy of the 
within Subpoena together with $2.20 his legal fee for attendance and 
travel. ; ; 


aes coll ; Ss William J. Keville, U.S.Marstl Ps 
—Sorree /2- By AAV”. 
na EE 
og: ae | Deputy 
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D. C. Form 140 


Gnited States of America f 


[SEAL] 


MASSACHUSETTS DISTRICT, ss: 


THE PRESIDENT OF THE UNITED STATES OF AMERICA, 
To the Marshal of the District of Massachusetts or either of his Deputies, 
, GREETING: 


You ARE HEREBY REQUIRED to summon 


re be ae of Qtuichiiv, ‘moon 4.Ge 
A Drom §, Judes au, “1 Wiicehoatlar, Mana: *— 


if The may be found in your District, to appear before the Judge of our District Court 
of the ited States, to be holden at Boston within and for the District of pea ww 
on the th 


ealy - wuiths — day of licen 
se TSE o'clock in the forenoon of the same day in lie proper person to 


testify and give evidence of i, know$ relating to a certain case now depending 
undetermined in said Court, in which 


eat eee 


“fit Cabin 


then and there to be heard and tried between them; and warn the said Witness24/ 


‘that for default and nonappearance he will have to abide the pains and penalties of the 
law in that behalf made and provided. 


Hereor Fait Not, and make due return of this writ with your doings thereon, unto our 
said Court, as soon after the service thereof as may be. 
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UNITED STATES OF AMERICA f 
MassacHusetts District f{ ** Boston,Mass.May 26th, 1928° 


Pursuant hereunto, I have summoned the within named William ).Sullivan, by 
giving to him in hand at Boston,in gaid district,atrue and attested 
copy of the within subpoena ,together with $2.80 his legal fee for 
attendanee and travel,and thereafter on the 28th.day of May,I sum- 
moned the within named Edwin F,Edgett,by giving to him in hand at 
Boston,in said district,a true and attested copy of the within sub- 
ponea together with $2.60 his legal fee for attendance and travel. 


Wage oe 
i William J.Keville,U.S.Marshal, 


Ie ie — ae Mn inwe 
a . Deputy. 
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Gnited States of America 


[SEAL] 


MASSACHUSETTS DISTRICT, ss: 


THE PRESIDENT OF THE UNITED STATES OF AMERICA, 
To the Marshal of the District of Massachusetts or either of his Deputies, 
, GREETING: 


You ArE HEREBY REQUIRED to summon 


Charla. runs f Medford Woo 
“Day Edlitor. ie Ge he 
( 


if he may be found in your District, to appear before the Judge of our District Court 
of the United States, to be holden at Boston within and for the District of Massachusetts 
on the - day of WwW af at 

o'clock in the forenoon of the same day in proper person to 
testify and give evidence of what he knows relating to a certain case now depending 
undetermined in said Court, in which 


CHarcta, Wonttly G 


Against 


then and there to be heard and tried between them; and warn the said Witness 


that for default and nonappearance he will have to abide the pains and penalties of the 


law in that behalf made and provided. 


_ Hereor Fair Not, and make due return of this writ with your doings thereon; unto our 
said Court, as soon after the service thereof as may be. 


Witness the Hongrable James M. Mor Botts at Boston f resai aM 
j o_) P Te 8 
Date XY day WT os Ve ; ich 
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UniteD STATES OF AMERICA | ok <> ae 
MassacuHusetts District : Boston , May 28 1928 


Pursuant hereunto, I have summoned the within named Charles M. Drury, to = 
appear at Court as within directed, by giving to him in hand at 
Boston,a true and attested copy of the within Subpoena, together 
with@2.10, his legal fee for attendance and travel. 


ee a. Age William J, Keville, U.S.Marshal. 
Ci4n7t<ces S 0 By 
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Gnited States of America 


[SEAL] 


MASSACHUSETTS DISTRICT, ss: 


‘THE PRESIDENT OF THE UNITED STATES OF AMERICA, 


To the Marshal of the District of Massachusetts or either of his Deputies, 


, 


— 


, GREETING: 


You ArE HEREBY REQUIRED to summon 


Aw & Ricfhobach 


if he may be found in your District, to appear before the Judge of our District Court 
of the United States, to be holden at Boston within and for the District of Massachusetts 
on the Q 6k day of Waa Curr ~ at 

; (ike o'clock in the Lixioon of the same day in proper person to . 
testify and give evidence of what he knows relating to a certain case now depending 
undetermined in said Court, in which 


Qrhoutee Wnty bo 


Against 


Tout Publihire Oo 


then and there to be heard and tried between them; and warn the said Witness 


that for default and nonappearance he. will have to abide the pains and penalties of the 
law in that behalf made and provided. 


HEREOF Fait Not, and make due return of this writ with your Sos thereon, unto our 
said Court, as soon after the service thereof as may be. 





Witness, the Honorable James M. Morton, Jr., at Boston aforesaid, the 


‘Unitep STATES OF AMERICA | A 
MASSACHUSETTS DISTRICT , Boston, May 25 ,1928. 


i” this day 
Pursuant hereunto, I have summoned the within named Albert C. Dieffenbach, 
by giving to him in hand at Boston in said District a true and attested 
copy of the within Subpoena, together with $2.10 his legal fee for atten- 


dance and travel. 


Lape, 5B Willkam J. Kevillq, U-S-Mgrshal 
Es oc By ° 
: Deputy 
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D. C, Form 140 


Gnited States of America 


[SEAL] 


MASSACHUSETTS DISTRICT, ss: 


THE PRESIDENT OF THE UNITED STATES OF AMERICA, 
To the Marshal of the District of Massachusetts or either of his Deputies, 
, GREETING: 


You ArE HEREBY REQUIRED to summon Re Ke. Harrison 


Pre, fio CA te Sy Deere 


Le ae igat+ es o- kd Sh, 


if he may be found in your District, to appear before the Judge of our District Court 
of the United States, to be holden at Boston within and for the District of Massachusetts 
onthe twenty-fifth day of May, 1928, at 


ten o'clock in the forenoon of the same day in 48 proper person to 
testify and give evidence of what he knows relating to a certain case now depending 
undetermined in said Court, in which 


Atlantic Monthly Company 
Against 
Post Publishing Company 


then and there to be heard and tried between them; and warn the said Witness 


2% 


that for default and nonappearance he will have to abide the pains and penalties of the 
law in that behalf made and provided. 


Hereor Fait Not, and make due return of this writ with your doings thereon, unto our 
said eee a as soon ater the service thereof as paney be. ; 
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UNITED STATES OF AMERICA eg 
MassacHusetts District 


Boston, May 24, , 192 8+ 


this day ; 
Pursuant hereunto, I haveAummoned the within named R. R- Harrison, by giving to 
him in hand xm at Boston, in said District at true and attested copy of the 
within Subpoena together with $2.20 his legal fee for attendance and travel. 


ak ae So William J. Keville, U.S.Marshal 
ee By oO ana ; 
in? a 
eos Deputy 
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G®. Smith Defines. ~ 
_— Faith and Politics 


Continued From First Page 


Some of the striking passages from Governor Smith's ring- 
ing defence of his religious faith and his patriotism follow: 

“In your open letter to me in the April Atlantic Monthly 
you ‘impute’ to American Catholics views which, if held by them, 
would leave open to question the loyalty and devotion to this 


cou: and its Constitution of more than 20,000,000 American 
Cat citizens. I am grateful to you for defining this issue in 


Cc 
eee and for your courteous expression of the satisfaction 
it will bring to my fellow citizens for me to give ‘a disclaimer of 
the convictions’ thus imouted. 

“Without mental reservation I can~and do make that dis- 
claimer. TheSe convictions are held neither by me nor by any 
other American Catholic, as fat asl know. Before answering the 
argument of your letter, however, I must dispose of one of its 
implications. ~ , 


ATTITUDE TOWARDS PRESIDENCY 


“You put your questions to me in connection with my can- 

didacy for the office of President of the United States. My atti- 

“tude with respect to that candidacy was fully stated in my last 
inaugural address as Governor when, on Jan. 1, 1927, said: 

““T have no idea what the future~has in store for me. Every- 
one else in the United States has some notion about! it except 
myself. No man could stand before this intelligent gathering and 
say that he was not receptive to the greatest position the world 
has to give to anyone. But I can say this, that I will do nothing 
to achieve it except to give to the people of the State the kind 
and character of service that will make me deserve it.’ 

“F should be a poor American and a poor Catholic alike if I 
injected religious discussion into a political campaign. Therefore 

{would ask you to accept this answer from me not as a candidate 
\ce any public office but as an American citizen, honored with 
hi: lective office, meeting a challenge to his patriotism and his 
intellectual integrity. . 


\ 


ny ANSWERS AS LAYMAN 5 

“Moredver, I call your attention to the fact that I am only 
a layman. f 
perienced attorney’ who ‘has made himself an authority upon 
canon law.’ I am neither a lawyer nor a theologian. What 
knowledge of law I have was gained in the course of my long 
experience in the Legislature and as Chief Executive of New 
York State. I had no such opportunity to study theology. 

“My first thought was to answer you with just the faith 
that is in me. But I knew instinctively that your conclusions 
could be logically proved false. It seemed right, therefore, to 
take counsel with some one schooied in the Church law, from 
whom I learned whatever is hereafter set forth in definite 
answers to the theological questions you raise. 


HERO PRIEST AS MENTOR 


’“T selected one whose patriotism neither you nor any other 
man will question. He wears upon his breast the Distinguished 
Service Cross of our country, its Distinguished Service Medal, 
the Ribbon of the Legion of Honor, and the Croix de Guerre 
with Palm of the French Republic. He was the Catholic 
chaplain of the almost wholly Catholic 165th Regiment in ‘the 
World war—Father Francis P. Duffy, now in the military service 
of my own State. Ye . s 

“Taking your létter as a whole and reducing it to common- 
place English, you imply that there is conflict between religious 
loyalty to the Catholi¢ faith and patriotic loyalty to the- United 
States. Everything that has actually happened to me during my 
long public career leads me to know that no such thing as that 


—— DUS TU 


























The Atlantic Monthly describes you ag ‘an ex- Church for recognition by the Roman Catholic Church of the va-| science. That is exactly what a Cathoke would do. There is |a warning to Christian civilization that its founda 


€| no ecclesiastical tribunal which would have the slightest claim |being attacked and undermined. For the rest, 





“Instead of quarreling among ourselves Ov4 ry Mematic prin- 
ciples, it would be infinitely better if we joineq4 together in in- 
culcating obedience to these Commandmentys“in the hearts and 
minds of the youth of the country as the pZurest and-best road to 
happiness on this earth and to peace in the world to come. This 
is the common ideal of ‘all religion's. What we need is more 
religion for our young people, not less 7; and the way to get mere 
religion is to stop the bickering amonf,y our sects which can only 
have for its effect the creation of ¢joubt in the minds of our 
youth as to whether or not it is ne/cessary to pay attention to 
religion at all. } 
, “Then I know your imputation/s are false when IJ recall the 
long-list of other public servants @f my faith who have loyally 
served the State. You as a lawyet: will probably agree that the 
office of Chief Justice of the Unitesd States is second not even te 
that of the President in its influence on the a development 
and policy. That court by its interpretation of the Federal Con- 
stitution is a check not only upett the President himself but upon 
Congress as well, 


; SUPREME COURT CALLED AS AN EXAMPLE 

During one-fourth of its history it has been presided over by 
two Catholics, Roger Brooke Taney and Edward Douglas 
White. No one jhas suggested that the official conduct of either 
of these men was affected by any unwarranted religiou§ influence 
or that religion played with them any part other than it should 
play in the life of every God-fearing man. - 

“And I know your imputations re false when I recall the 
tens of thousands of young Catholics who have risked and sacri- 
ficed their lives in defence of our country. These fundamentals 
of life could not be true unless your imputations were false. 

“But wishing to meet you on your own ground, I address my- 
self to your definite questions, against which: I have thus far 
made only general statements. I must first call attention to the | 
fact that you often divorce sentences from their context in such 
| 4 way as to give them something other than their real meaning. 
I will specify, 












[ 








‘ POPE LEO’S LETTER 
“You refer to the Apostolic Letter of Pope Leo XIII. as ‘de- 
claring to the world that the orders of the Church of England 
were void, her priests not priests,’ and so forth. You say that 
this was the ‘strange fruit’ of the toleration ‘of England to the 
Catholics. ; 





the Anglican Church. In fact, this Apostolic. Letter was an an- 
swer to a requestmade at the instance of priests of the Anglican 


lidity of their priestly orders. The request was based on th 
ground that they had been ordained in succession from the Rom- 
an Catholic priests who became the first priests of-the Anglican 
Church. a 

The Apostolic letter was a mere adverse answer to this re- 
quest, ruling that Anglican priests were not Roman Catholic 
priests, and was in no sense the gratuitous insult which you sug- 
gest it to be. It was not directed against England or citizens 
of that Empire. 


NO CATHOLIC INTOLERANCE 

“Again; you quote from the Catholic Encyclopedia that my 
Church ‘regards dogmatic intolerance, not alone as her incontest- 
able right, but as her sacred duty.’ And you say that these words 
show that Catholics are taught to be politically, socially and in- 
teilectually intolerant of all other people. If you had read the 
whole of that article in the Catholic Encyclopedia, you would) 
know that the real meaning of these words is that for Catholics | 
alone the. Church recognizes no deviation from complete accept-| 
ance of its dogma. These words are used in a ‘chapter dealing 
with that subject only. : 

“The very same article in another chapter dealing with tol- 
ération toward non-Catholics contains these words: ‘The in- 
tolerant man is avoided as much as possible by every high-minded 
person. . . . The man who is tolerant in every emergency is 
alone lovable” The phrase ‘dogmatic tolerance’ does. not mean 





“Cardinal Gibbons has said: ‘American Catholics rejoice in| 
our separation of Church and State, and, I can conceive no com- 
bination of circumstances likely to arise which would make a 
union desirable to either Church or state.’ 


STANDS WITH CATHOLIC LEADERS 


“And referring particul our quotation from Pope 
Pius IX., Dr. inves, is the Stae aad Church, says: ‘Pope Pius | 
IX. did not intend to declare that separation is always inadvisable, 
for he had more thah once expressed iis satisfaction with th 
arrangement obtaining !n the United States.’ : 

“With these great Catholics I stand squarely in support of 


| 
dom and equality. * i ; 
“I come now to the speculation with which theorists have 
played for gerterations as to the respective functions of church 
and State. 


NO CHURCH-STATE CONFLICT 


“You'claim that the Roman Catholic Church holds that, if 
conflict arises, the church must prevail over the State. You 
write as though there were some Catholic authority or tribunal 
to decide with respect to such conflict: Of course there is no 
such thing, As Dr. Ryan writes: 

-““Thé Catholic doctrine concedes, nay, maintains, that the 
State is cotordinate with the church and equally independent and 
supreme q its own distinct sphere.’ a 

“What is the Protestant position? The articles of religion 
of your Pfotestant Episcopal Church (XXXVII.) declare: ‘The 
power of ‘the civil magistrate extendeth to all men, as well 
clergy as Jaity, in all things temporal; but hath no authority in | 
things purely spiritual.’ 

“Your church, just as mine, is voicing the injunction of our 
common Saviour to render unto Caesar the things that are 











Caesar’s, and unto God the things that are God’s. 


“What is this conflict about which you talk? It may exist 
in some lands which do not guarantee religious freedom. But 
in the wildest dreams of your imagination you cannot conjure 
up a possible conflict between religious principle and political 
duty in the United States, except on the unthinkable hypothesis 
that some law were to be passed which violated the common‘ 


“You imply that the Pope gratuitously issted an affront to| morality of all God-fearing- men. 


“And if you can conjure up such a conflict, how would a 
Protestant resolve it? Obviously by the dictates of his con- 


upon the obedience of Catholic communicants in the resolution 
ot dich a conflict. As Cardinal Gibbons said of the supposition 
that ‘the Pope were.to issue commands in purely civil mat- 
ters.’ 


WOULD NOT OBEY POPE UNLAWFULLY 


“He would be offending ‘not only agaist civil society, 
but, against God, and violating an authority as truly from God 
as his own. Any Catholic who clearly recognized this would 
not be bound to obey the Pope; or rather his conscience would 
bind him absolutely to disobey, because with Catholics con- 
science is the supreme law which under no circumstances can 
we ever lawfully disobey.’ 

*“Archbishop Ireland said. ‘To priest, to Bishop, or to 
Pope (I am willing to consider the hypothesis) who should at- 
tempt to rule in matters civil and political, to influence the citi- 
zen beyond the range of their own orbit of jurisdiction that are { 





the proyisions of the constitution which guarantee religious free- | 
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Parts Stre, ering to! 
| f et Numbering 
.Be. Made More Confusing| 
a oe See 

PARIS, April 15 (AP)—Paris lamp posts are to bear the street 
number of the nearest house as an aid to night owls and 
chauffeurs, but many of those familiar with the numbering sys- 
tem doubt, Sipeeteineesiee oe a " 

numbers here know no street may change 

its cause ipvoral tenes as it weaves abet aol Ghileeeeatd 
starts over again with each christening. Sometimes numbers run 
consecutively up one side and down the other. Sometimes the odd 
and even numbers on opposite sides of the streets are near each 
other and sometimes they are not. 
———————=——————————. 
such effect and that nobody claims it has. The decree merely 
defined the status of the parties as communicants of the church. 

“Your Church refuses to recognize the ecclesiastical validity 
of divorces granted by the civil tribunals. Your Church has its 
| tribunals to administer its laws for the government of its mem- 
bers as communicants of your Church. But their decrees have 
no ‘bearing upon the status of your members as citizens of the 
United States. There is no difference in that respect between 
your tribunals and the Rota. 


THE MEXICAN SITUATION 


“Finally you come to Mexico. By inference from the brief 
of a distinguished lawyer you intimate that it is the purpose of 
organized Catholics tq seek intervention by the United States, 
Now I never read Mr: Guthrie's brief. I do not have to read it 
to reply to you, because the Pastoral Letter of the Catholic 
Episcopate of the United States,in unmistakable words disclaimed 
any such intention. I do not see how, with complete candor, 
you could write to me about Mexico without quoting the fol- 
lowing from that Pastoral letter: 

“What, therefore, we have written is no call on 
here or elsewhere to purely human action. 
of our influence either as bishops or as citizens to reach those 
who posses political power anywhere on earth, at least of all in 
our own country, to the end that they should intervene with 
armed force in the internal affairs of Mexico for the protection 
of the,Church. Our duty is done, by telling the story, we sound 
ions are again, 
1 od will bring 
His will to pass in His own good time and His own good way. 


GOVERNOR SMITH STATES CREED 


“I summarize my creed as an American Catholic. 
lieve in the worship of God accordin 
of the Roman Catholic Church. 

“I recognize no power in the institution of my Church to 
interfere with the operation of the Constitution of the United 
States or the enforcement of the law of the land. 

“C believe in absolute freedom of conscience for all men and 
in equality of all churches, all sects, and all beliefs before the 
law as a matfter of right and not as a matter of favor. 

“T believe in the absolute separation of Church and State, 
and in the strict enforcement of the provision of the Constitu- 
tion that Congress shall make no laws respecting an establish- 
ment of religion or prohibiting the free exercise thereof. 

“U belieye that no tribunal of any church has any power tg ~ 





j the faithfyl 
It is no interposition 


I be- 
g to the faith and practice 


the things of God, the answer is quickly made: ‘‘Back to your {make any decree of any force in the law of the land, other than 


own sphere of rights and duties, back to the things of God.”’ 


the Pope and the Cardinals and all the powers of the Catholic 
world united make the least encroachment on that Constitution, 
we will protect it with our lives. Summon a General Council— 
let that Council interfere in the mode of our electng but an assist- 


to establish the status of its own communicants within its own 
“Bishop England, referring to our Constitution, said: ‘Let |church. 


“TL believe in the support of the public school as one of the 
cornerstones pf Ameritay liberty. 

“I believe in the tight of every parent to choose whether his 

child shall be educated in the ptiblic school or in a religious school 


ant to a ‘turnkey of a prison—we deny the right, we reject the |SUPported by‘those of his own faith. 







that Catholics are to be-dogmatically intolerant of other people, 
merely that inside the Catholic Church they dre to be in- 
tolerant of any variance from the dogma of the Church. 


STATEMENTS AND DOGMAS 

“Similar criticism can be made of many of your quotations. 
But, beyond this, by what right do you ask me to assume re- 
sponsibility for every statement that maf be made in any 
encyclical letter? As you will find in the Catholic Encyclopedia 
(Vol. V, p. 414), these encyclicals are not articles’of our faith. 
The Syllabus of Pope Pius IV., which you quote on the possible 
¢onflict between Church and State, is declared by Cardinal New- 
man to have ‘no dogmatic ‘force.’ You seem to think that 
Catholics must be all alike in mind and in heart, as though they 
had been poured into and taken out of the same mould. 7 

“You have no more right to ask me to defend as part of 
my faith every statement coming from a prelate that I should | 
have to ask you to accept as an article of your religious faith 
every statement of an Episcopal bishop, or of your political 
faith every statement of a President of the United States. 

“So little are these matters of the essence of-my faith that I, 
a devout Catholic since childhood, never heard of them until I 
read your letter. Nor can you qucte from the canons of our 
faith a syllable that would make us less good citizens than non- 
Catholics. ; In fact and in truth, I have been taught the spirit of 
tolerance, and when you, Mr. Marshall, as a _ Protestant- 
Episcopalian, join with me in saying the Lord’s Prayer, we both 
pray, not to ‘My Father, but to ‘Our Father.’ 


REFERS TO “CATHOLIC STATE” 

“Your first proposition is that Catholics believe that other 
religions should, in the United States, be tolerated only as a 
matter of favor and that there should be an established church. 
You may find some dream of an ideal of a Catholic State, having 
no relation whatever to actuality, somewhere described. But, 
voicing the best Catholic thought on this subject, Dr. John A. 
Ryan, professor of Moral Theology at the Catholic University 
of America, writes in The State and The Church of the encyclical 
of Pope Leo XIII., quoted by you: a 

““In practice, however, the foregoing propositions have full 
application only to the completely Catholic State ; The 
propositions of Pope Pius IX. condemning the toleration of non- | 
Catholic sects do not now, says Father Pohle, apply even to 
Spain or, the South American republics, to say nothing of 
countries possessing a greatly. mixed population. He lays down 
the following general rule: ‘When several religions have firmly 
established themselves and taken root in the same territory, 
nothing else remains for the State than to exercise tolerance 
towards them all, or, as conditions exist today, to make complete 
religious liberty for individual and religious bodies a principle of 

overnment.”’ . pie 

f “That is good Americanism and good Catholicism. And 
Father Pohle, one of the great writers of the Catholic Church, 
says further > : 

“Tf religious freedom has been accepted as sworn to as a 
fundamental law in a constitution, ‘the obligation to show this 
tolerance is binding in conscience.’ 


QUOTES CATHOLIC PRELATES 

“The American prelates of our Church stoutly defend our 
constitutional declaration of equality of all religions before the 
law. Cardinal O'Connell has said: ‘Thus to every American citi- 
zen has come the blessed inheritance of civil, political and religious 
liberty safe-guarded by the Almerican Constitution—the right 
to worship God according to the dictates of his conscience 

“Archbishop Ireland has said: _‘The Constitution of the 
United States reads: “Congress shall make no laws respecting 


“T have taken 
time I swore to defend and maintain the Constitution of the 
United States. All of this represents a period of public service 
in elective office almost continuous since 1903. I have never 
own any conflict between my official duties and my religious 
elief. No such conflict could exist. : 

.. Certainly the people of this State recogmize no such con- 
flict. They have testified to my devotion to public duty by elect- 
ing me to the highest office within their gift four times. You 
yourself do me the honor, in addressing me, to refer to ‘your 
ie to the morality you havé adopted in public and pfivate 


is true. : . 
sh oath of office in this State 19 times. Each 


ife and to the religion you have revered; your great record of 


blic trusts successfully and honestly discharged.’ 
NEVER NEW CONFLICT OF, DUTIES 


During the years I have discharged these trusts I have been 
@ communicant of the Roman Catholic Church. If there were 
conflict, I, of all men, could not have escaped it, because I have 
not been @ silent man, but a battler for social and political re- 
form. These battles would in their very nature disclose this 
conflict if there were any. 


“I probably know as many ecclesiastics of my church as any 
other layman. During my long and active public career I never 
received from any of them anything except co-operation and 
encouragement in the full and complete discharge of my duty 
to the State. Moreover, I am unable to understand how any- 
thing that I was taught to believe as a Catholic could possibly 
- in conflict with what is good citizenship. The essence of my 
faith is built upon the Commandments of God. The law of the 
land is built upon the Commandments’ of God. There can be no 


sonflict between them. 
os Doz. 27° 
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| been connected with the Governor’s office for 


|ter of favor, that they should be intolerant to non-Catholics, 


uburpation.” 7 
SUPREME COURT RULING CITED 


“Our Supreme Court has marked out the spheres of influence 
of Church and State in #case from which you quote copiously, 
Watson vs. Jones, 13 Wall. 729; but you refrain from quoting this 
statement: 

““The right to organize voluntary religious associations, to 
assist in the expression and dissemination of any religious doc- 
trine, and to creat tribunals for the decision of costroyverted ques- 
tions of faith within the association, and for the ecclesiastical gov- 
ernment of all of the individual members, the congregation and 
officers within the general association, is unquestioned. . 
It is of the essence of these religious unions and of their right 
to establish tribunals for the decision of questions arising among 
themselves that those decisions could be binding in all cases of 
ecclesiastical cognizance, subject only to such#appeal as the or- 
ganism itself provides for.’ . 

#That is the State’s attitude toward the Church. Arcbishop 
Ireland thus puts the Church’s attitude toward the State: 

“*To the Catholic obedience of law is a religious obligation, | 
binding tn God‘s name the conscience of the citizen. 
Americanism and Catholicism bow to the sway of personal 
'science.” 

“Under our system of government the electorate entrusts to 
its officers of every faith the solemn duty of action according to 
the dictates of conscience. I may fairly refer once more to my 
own record to support these truths. No man, cleric or lay, has 
ever directly or indirectly attempted to exercise Church influence 
on my administration of any office I have ever held, nor asked 
me to show special favor to Catholics or exercisé discrimination 
against non-Catholics. 

“It is a well-known fact that I have made al 
ments to public office on the basis of merit and have never asked 
any man about his religious belief. In the first month of this 
year there gathered in the Capitol at Albany the first Governor’s 
cabinet that ever sat in the State. 


MASON HIS FIRST ASSISTANT 


“It was composed, under my appointment, of two Catholics, 
thirteen Protestants, and one Jew. The man closest to me in 
the administration of the government of the State of New York 
is he who bears the title of Assistant to the Governor. He had 
‘ : thirty years, in 
subordinate capacities, until I promoted him to the position which | 
makes him the sharer with me of my every thought and hope and 
ambition in the administration of the State. He is a Protestant, 
a Republican, and a thirty-second degree Mason. 

“In my public life I have exemplified that complete 
tion of church from state which is the faith of American C. 





1 of my appoint- 





separa- 
atholics 


| today. 


ABOUT PAROCHIAL SCHOOLS 


“T next come to education. You admit that the Supreme 
Court guaranteed to Catholics the right to maintain their 
parochial schools; and you ask me whether they would-have so 
ruled if it had been shown that children in parochial Schools 
were taught that the State should show discrimination between 
religions, that Protestants should be recognized oply as a mat- 


and that the laws of thg State could be flouted on the ground 
of the imaginary conflict. My summary answer is: I and all 
my children went to a parochial school. I never heard of any 
such stuff being taught or of anybody who claimed that it was. 
That any group of Catholics would teach it is unthinkable. ; 





as establishment of religion, or prohibiting the free exércise 
thereof.” It‘was a great leap forward on the part of the new 
nation towards personal liberty and the consecration of the ri 
of conscience.” ~ 

“Archbishop Ireland again said: » ‘Relig 
basic life of America, the cement running t 
and battlements, the safeguard of its peace and prosperit y. Vio- 
late religious freedom against Catholics, ouf swords are at once 
unsheathed. Violate it in favor of Catholics, against non-Catho- 


ghts 
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ious freedom is the 
hrough all its walls 


| but granted only a divore 





THE MARLBOROUGH MARRIAGE 


“You next challenge the action of the Rota in annulling 
the Marlborough marriage. You suggest that the - Rota by 
annullings the marriage (where the ciyil courts recognized it, 
¢) is interfering with the civil jurisdic- 
tion. That might be so if anybody claimed that the decree of 


' 





lics, no less readily do they leap from the s¢abbard,’ 


- 


the Rota. had any effect under the laws of America, or any 
other nation of the world, but you must know that it has no 


) Street, Back Bay, a window dresser at | the 
| Federal street, 

Both |; 

CON- | keep flames from reaching 100 boxes of | 


cartridges in the basement of the store |the firemen arrived. The cause Is un-* 
shortly after 8 o'clock tonight. 


“I believe in the principle of noninterference by this country 
in the internal affairs of other nations and that we should ¢tand 
steadfastly against any such interference by whomsoever it may 
be urged. 

“And I believe in the common brotherhood of man under the 
fatherhood of God. 

“In this spirit I join with fellow Americans of all creeds in a 
fervent prayer that never again in this land will any public 
servant be challenged because of the faith in which he has tried 
to walk humbly with his God.” 

The foregong includes the most salient points in Governor 
Smith’s answer to Mr. Marshall and much of the text of his 


.|letter. Those who want to read ail of it should purchase the 
| May number of the Atlantic Monthly, which will be on the news- 


stands on or about April 25. 
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RisKs Life to Heep | He was rescued, drenched to the skin 


. eae | from the automatic sprinklers, by fire- 
Fire From Cartridges j;men who responded to a bell alanp 


Lee Murray of 6 Queensberry sounded by Patrolman John Murphy of 
Milk street station. Murray dis- 
covered the fire while dressing a win- 
was nearly overcome | dow and dashed into the cellar with an 
y smoke while he battled valiantly to |extingulsher. He succeeded in keeping 
the flames from the ammunition until 


J. 


the Francis Sporting Goods store at 111 


determined and the damage is $00. 
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IN THE DISTRICT COURT OF THE UNITED sTaTES, 
DISTRICT OF MASSACHUSETTS, 


ATLANTIC MONTHLY COMPANY, PLAINTIFF 
: | Sat EI a In Equity 


No,.3813. 


Ve 


POST PUBLISHING COMPANY, DEFENDANT. 


MOTION TO EXTEND * TIMZ FOR FILING OBJECTIONS 
TO DEFENDANT'S INTERROGATORIES AND FOR FURTHER 
TIME FOR ANSWERING SAID INTERROGATORIES, 


Now comes the plaintiff in the above entitled case and 
-, | moves that its. time for filing objections to the asfendant' s 
| interrogatories ney ‘be fur thex extended to and including 
January 23, 1928, png that the time for enswering such of. 
the: interrozetories. 68 are material ied toby ostheptdy to and 
ae apereeiae Jemery ee 1938, 
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PREFATORY NOTE. 


The Act here printed passed both Houses of Congress on March 3 
and was signed by the President on March 4, 1909. (Statutes at 
Large, vol. 35, part 1, pp. 1075-1088.) The Act went into effect on 
July 1, 1909. 

As stated in its title, it is ‘An Act to Amend and Consolidate the 
Acts respecting Copyright,” and it takes the place of the copyright 
enactments formerly in force, the repealing clause reading as follows: 

“That all laws or parts of laws in conflict with the provisions of 
this Act are hereby repealed, but nothing in this Act shall affect 
causes of action for infringement of copyright heretofore committed 
now pending in courts of the United States, or which may hereafter 
be instituted; but such causes shall be prosecuted to a conclusion in 
the manner heretofore provided by law.’”’ (Section 63.) 

Section 25 provides that “‘Rules and regulations for practice and 
procedure under this section shall be prescribed by the Supreme 
Court of the United States.’ In compliance with this requirement 
“Rules for Practice and Procedure” were adopted and promulgated 
by the Supreme Court on June 1, 1909, and they are, for convenience, 
reprinted in this edition of the law, pages 35-37. 

The first Act amendatory of the new copyright law was approved 
on August 24, 1912. This Act, known as the “‘Townsend Bill,” 
amends section 5 by adding two new classes of copyright works, 
namely, “ (1) Motion-picture photoplays,” and “(m) Motion-pictures 
other than photoplays.’’ It amends section 11 by including express 
directions for the deposit of the title and description and of a certain 
number of prints from the scenes, acts, or sections of each motion pic- 
ture; and also by adding “dramatico-musical compositions” to the 
list of unpublished works enumerated in section 11 as subject matter 
of copyright. The Act further amends section 25 by providing special 
limited damages in the case of infringement by means of motion pic- 
tures, where the infringer shows that he was not aware that he was 
infringing and that such infringement could not reasonably have been 
foreseen. 

The Act approved March 2, 1913, amends section 55 to require 
certain changes in the certificate of copyright registration. 

The Act approved March 28, 1914, amends section 12 so as to re- 
quire the deposit of ONE copy only, in lieu of two copies, in the 
case of all works by an author who is a citizen or subject of a foreign 
state or nation and has been published in a foreign country. 
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4 PREFATORY NOTE 


In this issue of the law the provisions of the new amendatory Acts 
have been substituted and the change in text is shown by using italic 
type in sections 5, 11, 12, 25, and 55 to show the new language. 
The full text of the amendatory Acts is printed on pages 29-34. 

This print also contains notice (pages 39-40) of the Presidential 
proclamations issued under provisions of law in relation to copyright in 
the United States for works of foreign authors, and the special procla- 
mations under section 1 (e) of the act of March 4, 1909, securing 
copyright controlling the parts of instruments serving to reproduce 
mechanically a musical work, namely, for Australia and the territories 
of Papua and Norfolk Island, Belgium, Cuba, Denmark, France, Ger- 
many, Great Britain, Italy, Luxemburg, Netherlands, New Zealand, 
Norway, and Sweden. The copyright convention with Hungary, in 
force October 16, 1912, also includes protection of music under sec- 
tion 1 (e). The full text of the convention will be found on pages 
49-50. 

The text of the Fourth Pan American Copyright Convention, pro- 
claimed on July 13, 1914, is printed on pages 43-47. It is now in 
effect between the United States and Bolivia, Brazil, Costa Rica, the 
Dominican Republic, Ecuador, Guatemala, Haiti, Honduras, Nica- 
ragua, Panama, Paraguay, and Uruguay. 

THORVALD SOLBERG, 
Register of Copyrights. 

Nore.—According to the opinion of the Attorney General, of December 22, 1909, 
section 3 of the act of 1874 is still in force; see page 38. 

P. S.—The act approved December 18, 1919, to amend sections 8 and 21 of the 


copyright act of March 4, 1909, to secure protection in the United States for books 
by foreign authors published after August 1, 1914, is printed as page 34A. 
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CONSTITUTION, 1787. 


Art. 1, Sec. 8. The Congress shall have power: -.----To promote 
the progress of science and useful arts, BY SECURING FOR LIMITED 
TIMES TO AUTHORS and inventors THE EXCLUSIVE RIGHT TO THEIR 
respective WRITINGS and discoveries. 


SCHEDULE OF COPYRIGHT ACTS IN FORCE. 


March 4, 1909. An act to amend and consolidate the acts respect- 
ing copyright. (35 Stat. L., pt. 1, pp. 1075-1088.) See pages 7-28. 

August 24, 1912. An act to amend sections five, eleven, and 
twenty-five of an act entitled ‘(An act to amend and consolidate the 
acts respecting copyright,” approved March 4, 1909. [To protect 
motion pictures and motion-picture photoplays.] (37 Stat. L., pt. 1, 
pp. 488-490.) See page 29. 

March 2, 1913. An act to amend section fifty-five of “An act to 
amend and consolidate the acts respecting copyright,” approved 
March 4, 1909. [To provide for additional facts in certificate of 
copyright Ler f (37 Stat. L., pt. 1, pp. 724-725.) See 
page 32. 

March 28, 1914. An act to amend section twelve of the act entitled 
“An act to amend and consolidate the acts respecting copyright,” 
approved March 4, 1909. [To require deposit of only one copy of 
work of foreign author published abroad.] (38 Stat. L., pt. 1, p. 311.) 
See page 33. 

December 18, 1919. An act to amend sections eight and twenty- 
one of the copyright act, approved March 4, 1909. [To secure pro- 
tection for foreign works published after August 1, 1914.] (41 Stat. 
L., pt. 1, pp. 368-369.) See page 34a. 
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AN ACT TO AMEND AND CONSOLIDATE THE ACTS 
RESPECTING COPYRIGHT. 


Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That any person entitled thereto, upon complying with 
the provisions of this Act, shall haye the exclusive right: 
5 (a) To print, reprint, publish, copy, and vend the to print, publish 
copyrighted work; pas 
(b) To aaclata the copyrighted work into other lan- ,,?yclusive rent 


to translate, 
guages or dialects, or make any other version thereof, if it rm Und aaapt, 
be a literary work; to dramatize it if it be a nondramatic 
10 work; to convert it into a novel or other nondramatic 
work if it be a drama; to arrange or adapt it if it be a 
musical work; to complete, execute, and finish it if it be 
a model or design for a work of art; 
(c) To deliver or authorize the ieliader of the, copy- tae et 
15 righted work in public for profit if it be a lecture, sermon, 2, OL alameicag 
address, or similar production; 

(d) To perform or represent the copyrighted Work aramatie works 
publicly if it be a drama or, if it be a dramatic work and ¢ . et pad 
not reproduced in copies for sale, to vend any manuscript °™ °* 

20 or any record whatsoever thereof; to make or to procure 
the making of any transcription or record thereof by or 
from which, in whole or in part, it may in any manner 
or by any method be exhibited, performed, represented, 
produced, or reproduced; and to exhibit, perform, repre- 

25 sent, produce, or reproduce it in any manner or by any 
method whatsoever; 

(e) To perform the copyrighted work publicly for ;7operformmu- 
profit if it be a musical composition; and for the purpose rangement, _ set- 
of public performance for profit, and for the purposes — 

30 set forth in subsection (a) hereof, to make any arrange- 
ment or setting of it or of the melody of it in any system 
of notation or any form of record in which the thought 
of an author may be recorded and from which it may be 
read or reproduced: Provided, That the provisions of this |. Actnot retrose 


35 Act, so far as they secure copyright controlling the parts +e 
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of instruments serving to reproduce mechanically the 
musical work, shall include only compositions published 
igi bY and copyrighted after this Act goes into effect, and shall 
not include the works of a foreign author or composer 
unless the foreign state or nation of which such author 5 
or composer is a citizen or subject grants, either by treaty, 
convention, agreement, or law, to citizens of the United 
{See page 40.1 States similar rights: And provided further, and as a 
condition of extending the copyright control to such me- 
ei Conttol of me chanical reproductions, That whenever the owner of a 10 
reproduction. musical copyright has used or permitted or knowingly 
acquiesced in the use of the copyrighted work upon the 
parts of instruments serving to reproduce mechanically 
the musical work, any other person may make similar use 
of the copyrighted work upon the payment to the copy- 15 
Royalty for use right proprietor of a royalty of two cents on each such 


f : 
ords, etc. part manufactured, to be paid by the manufacturer there- 


of; and the copyright proprietor may require, and if so 
the manufacturer shall furnish, a report under oath on 
the twentieth day of each month on the number of parts 20 
of instruments manufactured during the previous month 
serving to reproduce mechanically said musical work, and 
royalties shall be due on the parts manufactured during 
any month upon the twentieth of the next succeeding 
month. The payment of the royalty provided for by this 25 
section shall free the articles or devices for which such 
royalty has been paid from further contribution to the 
copyright except in case of public performance for profit: 
mncticr fuse of And provided further, That it shall be the duty of the 
copyright owner, if he uses the musical composition him- 30 
self for the manufacture of parts of instruments serving 
muigense to useto reproduce mechanically the musical work, or licenses 
others to do so, to file notice thereof, accompanied by a 
recording fee, in the copyright office, and any failure to 
file such notice shall be a complete defense to any suit, 35 
action, or proceeding for any infringement of such copy- 
right. 
rovcilare to pay In case of the failure of such manufacturer to pay to 
the copyright proprietor within thirty days after demand 
in writing the full sum of royalties due at said rate at the 40 
date of such demand the court may award taxable costs 
to the plaintiff and a reasonable counsel fee, and the 
court may, in its discretion, enter judgment therein for 
any sum in addition over the amount found to be due as 
royalty in accordance with the terms of this Act, not 45 
exceeding three times such amount. 


A~ 
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The reproduction or rendition of a musical composition ,,Reprodue tion 
by or upon coin-operated machines shall not be deemed agperated mx 
public performance for profit unless a fee is charged for 
admission to the place where such reproduction or rendi- 

5 tion occurs. 

Src. 2. That nothing in this Act shall be construed to Mr ti or tn 
annul or limit the right of the author or proprietor of an eduity- 
unpublished work, at common law or in equity, to pre- 
vent the copying, publication, or use of such unpublished 

10 work without his consent, and to obtain damages therefor. 

Sxo. 3. That the copyright provided by this Act shall ,.Comye tg 
protect all the copyrightable component parts Of i thezehoble work. 
work copyrighted, and all matter therein in which copy” 
right is already subsisting, Dut without extending the 

15 duration or scope of such copyright. The copyright (07? Sioa 
upon composite works or periodicals shall give to the pro- pests. 
prietor thereof all the rights in respect thereto which he 
would have if each part were individually copyrighted 
under this Act. 

20 So. 4. That the works for which copyright may be,,We9rks pre 
secured under this Act shall include all the writings of 
an author. 

Seo. 5. That the application for registration shall spec- , Classiieation of 

ify to which of the following classes the work in which ~ : 
25 copyright is claimed belongs: 

(a) Books, including composite and cyclopzdic works, ,, Boks, compos. 

directories, gazetteers, and other compilations; ¥ orks ue 

(b) Periodicals, including newspapers; : as 

(c) Lectures, sermons, addresses (prepared for oral 

30 delivery); 

(d) Dramatic or dramatico-musical compositions; 

(e) Musical compositions; 

(f) Maps; 

(g) Works of art; models or designs for works of art; 

35 (h) Reproductions of a work of art; 

(i) Drawings or plastic works of a scientific or tech- Poa 
nical character; 

(j) Photographs; 

(k) Prints and pictorial illustrations; 

40 (l) Motion-picture photoplays; 
(m) Motion pictures other than photoplays 3 
Provided, nevertheless, That the above specifications _ Classification 


shall not be held to limit the subject-matter of copyright a 


a 





1 The changes marked, and the addition of the words printed in italics are authorized by the amenda 
tory Act of August 24, 1912, printed in full on pages 29-32. 
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as defined in section four of this Act, nor shall any error 
in classification invalidate or impair the copyright pro- 
tection secured under this Act. 
a compilations, Sno. 6. That compilations or abridgements, adapta- 
cromatjations; tions, arrangements, dramatizations, translations, or 5 
ediiinna, other versions of works ia the public domain, or of copy- 
righted works when produced with the consent of the 
proprietor of the copyright in such works, or works repub- 
lished with new matter, shall be regarded as new works 
subject to copyright under the provisions of this Act; but 10 
the publication of any such new works shall not affect 
one the force or validity of any subsisting copyright upon 
fected. the matter employed or any part thereof, or be construed 
to imply an exclusive right to such use of the original 
works, cr to secure or extend copyright in such original 15 
works. 
Not subject- Src. 7. That no copyright shall subsist in the original 


rent works text of any work which is in the public domain, or in any- 
Government pub-work which was published in this country or any foreign 
country prior to the going into effect of this Act and has 20 
not been already copyrighted in the United States, or in 
any publication of the United States Government, or any 
reprint, in whole or in part, thereof: Provided, however, 
That the publication or republication by the Government, 
either separately or in a public document, of any material 25 
in which copyright is subsisting shall not be taken to 
cause any abridgement or annulment of the copyright or 
to authorize any use or appropriation of such copyright 
material without the consent of the copyright proprietor. 
eee SEC. 8 . That the author or proprietor of any work made 30 
tor for terms spe the subject of copyright by this Act, or his executors, 
administrators, or assigns, shall have copyright for such 
work under the conditions and for the terms specified in 
this Act: Provided, however, That the copyright secured 
ete eae by this Act shall extend to the work of an author or pro- 35 
copyright prote-prietor who is a citizen or subject of a foreign state or — 
nation, only: 
Alien authors (8) When an alien author or proprietor shall be domi- 
domiciledin U-S- 6i16q within the United States at the time of the first 
publication of his work; or 40 
BF eS Dabs (b) When the foreign state or nation of which such 
ties F eranbing: Fe author or proprietor is a citizen or subject grants, either 
by treaty, convention, agreement, or law, to citizens of 
the United States the benefit of copyright on substantially 
the same basis as to its own citizens, or copyright pro- 45 


10 


15 


20 


30 


35 
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tection substantially equal to the protection secured to 

such foreign author under this Act or by treaty; or when 
such foreign state or nation is a party to an international oes ae 
agreement which provides for reciprocity in the granting 

of copyright, by the terms of which agreement the United 

States may, at its pleasure, become a party thereto. 

The existence of the reciprocal conditions aforesaid ,,fysmation. 
shall be determined by the President of the United States, 
by proclamation made from time to time, as the purposes [See page 3°] 
of this Act may require. 

Src. 9. That any person entitled thereto by this Act ,,Apblica tio? 
may secure copyright for his work by publication thereof *s °Ppy™sht 
with the notice of copyright required by this Act; and 
such notice shall be affixed to each copy thereof published 
or offered for sale in the United States by authority of 
the copyright proprietor, except in the case of books seek- 
ing ad interim protection under section twenty-one of this 
Act. 

Seo. 10. That such person may obtain registration of heats oh 
his claim to copyright by complying with the provisions 
of this Act, including the deposit of copies, and upon such 
compliance the register of copyrights shall issue to him 
the certificate provided for in section fifty-five of this Act. {Ryn ce 


Src. 11. That copyright may also be had of the works tontlen of inte 


lished works: lee~ 


5 of an author of which copies are not reproduced for sale, tires, aramas,mu 


by the deposit, with claim of copyright, of one complete * 
copy of such work if it be a lecture or similar production 

or a dramatic, musical, or dramatico-musical composition ; 

of a title and description, with one print taken from each 
scene or act, if the work be a motion-picture photoplay; of 

a photographic print if the work be a photograph; of a 

title and description, with not less than two prints taken 
from different sections of a complete motion picture, if the 
work be a motion picture other than a photoplay;* or of a 
photograph or other identifying reproduction thereof, if 

it be a work of art or a plastic work or drawing. But ater ouput 
the privilege of registration of copyright secured here- 
under shall not exempt the copyright proprietor from 

the deposit of copies, under sections twelve and thirteen 


40 of this Act, where the work is later reproduced in copies 


for sale. 


Src. 12. That after copyright has been secured by pub- conics of babe 


fication of the work with the notice of copyright as pro- ti. 








_ 1 The words printed in italics indicate the amendments authorized by the amendatory Act of August 
24, 1912, printed in full on pages 29-32, 
n - 


12 - COPYRIGHT LAW OF THE UNITED STATES 


quthel end pra vided im section nine of this Act, there shall be promptly 
deposited in the copyright office or in the mail addressed 
to the register of copyrights, Washington, District of 
Columbia, two complete copies of the best edition thereof 
then published, or if the work is by an author who is a citi- 5 
Work by for zen or subject of a foreign state or nation and has been pub- 


eigner, published ~ ; & ; 
abroad, onlylished in a foreign country, one complete copy of the best 


quired.” ™ edition then published in such foreign country, which copies 
or copy, if the work be a book or periodical, shall have 
been produced in accordance with the manufacturing pro- 10 
-visions specified in section fifteen of this Act; or if such 

periodical contwork be a contribution to a periodical, for which con- 
tribution special registration is requested, one copy of the 

as ee wepssue or issues containing such contribution; or if the 
roduced in coppwork is not reproduced in copies for sale, there shall be 
es forsale. “deposited the copy, print, photograph, or other identify- 
ing reproduction provided by section eleven of this Act, 
such copies or copy, print, photograph, or other reproduc- 
tion to be accompanied in each case by a claim of copy- 
tnirin actions frright. No action or proceeding shall be maintained for 20 
a ec a infringement of copyright in any work until the provisions 
‘of this Act with respect to the deposit of copies and regis- 
' tration of such work shall have been complied with. , 
Failure to de» SxEc.13. That should the copies called for by section 
Posit copies: twelve of this Act not be promptly deposited as herein 25 
ace egister ofprovided, the register of copyrights may at any time after 
pyrights may a Auge ; i 
demand copies. the publication of the work, upon actual notice, require 
the proprietor of the copyright to deposit them, and after 
the said demand shall have been made, in default of the 

pannilure, to de deposit of copies of the work within three months from 30 
any part of the United States, except an outlying terri- 
torial possession of the United States, or within six 
months from any outlying territorial possession of the 
United States, or from any foreign country, the proprie- 

rebil pice ae ator of the copyright shall be liable to a fine of one hun- 35 

copies, best edi-dred dollars and to pay to the Library of Congress twice 

eee the amount of the retail price of the best edition of the 
work, and the copyright shall become void. 

Jee Src. 14. That the postmaster to whom are delivered 
the articles deposited as provided in sections eleven and 40 
twelve of this act shall, if requested, give a receipt there- 
for and shall mail them to their destination without cost 
to the copyright claimant. 

Printed from Sno. 15. That of the printed book or periodical speci- 


type set within ‘i 4 5 : 
theUnited States. fied in section five, subsections (a) and (b) of this act, 45 


— 


p 








1 The words printed in italics in sec. 12 are inserted by the amendatory Act of Mar. 28, 1914, which also 
provides ‘‘ That all Acts or parts of Acts in conflict with the provisions of this Act are hereby repealed.” 
For full text of Act see page 33. 
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except the original text of a book of foreign origin in a, Book I orelgn 
language or languages other than English, the text of all cepted. 
copies accorded protection under this act, except as below 
provided, shall be printed from type set within the limits 

5 of the United States, either by hand or by the aid of any 
kind of typesetting machine, or from plates made within 
the limits of the United States from type set therein, or, 
if the text be produced by lithographic process, or photo- Beige tn 
engraving process, then by a process wholly performed °° 

10 within the limits of the United States, and the printing, tyint™s, and 
of the text and binding of the said book shall be per- beck 
formed within the limits of the United States; which Dlustrations in 
requirements shall extend also to the illustrations within ® book 
a book consisting of printed text and illustrations pro- 

15 duced by lithographic process, or photo-engraving process, 
and also to separate lithographs or photo-engravings, eX- graphsand phot. 
cept where in either case the subjects represented are “StVi"®® 
located in a foreign country and illustrate a scientific 
work or reproduce a work of art; but they shall not apply 

20 to works in raised characters for the use of the blind, or to , Books/for Pind 
books of foreign origin in a language or languages other ee 
than English, or to books published abroad in the English ted. 
lineage decking ad interim protection under this act. 

Src. 16. That i in the case of the book the copies so de- sAfiidavit of 

25 posited shall be accompanied by an affidavit, under the iolte octe 
official seal of any officer authorized to administer oaths 
within the United States, duly made by the person claiming 
copyright or by his duly authorized agent or representa- 
tive residing in the United States, or by the printer who has 

30 printed the book, setting forth that the copies deposited 
have been printed from type set within the limits of the 
United States or from plates made within the limits of the 
United States from type set therein; or, if the text be pro- 
duced by lithographic process, or photo-engraving process, 

35 that such process was wholly performed within the limits 
of the United States, and that the printing of fhe text and printing ana 
binding of the said book have also been performed within pmgnt °f ™e 
the limits of the United States. Such affidavit shall state 
also the place where and the establishment or establish- Establishment 

40 ments in which such type was set or plates were made or want. 
lithographic process, or photo-engraving process or printing * 
and binding were performed and the date of the completion _pateorpuptica- 
of the printing of the book or the date of publication, %™ 

Src. 17. That any person who, for the purpose of ob- False affidavit, 

45 taining registration of a claim to copyright, shall know- fine, ne ae 

ingly make a false affidavit as to his having complied riz eee 
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with the above conditions shail be deemed guilty of a 
misdemeanor, and upon conviction thereof shall be pun- 
ished by a fine of not more than one thousand dollars, 
and all of his rights and privileges under said copy- 
right shall thereafter be forfeited. ; 

Sec. 18. That the notice of copyright required by sec- 
tion nine of this act shall consist either of the word 
“Copyright” or the abbreviation ‘“Copr.,” accompanied 
by the name of the copyright proprietor, and if the work 
be a printed literary, musical, or dramatic work, the 
notice shall include also the year in which the copyright 
was secured by publication. In the case, however, of 
copies of works specified in subsections (f) to (k), inclu- 


copes ctworieersive, of section five of this act, the notice may consist 


_ ee ra of the letter C inclosed within a circle, thus: , accom- 
panied by the initials, monogram, mark, or symbol of the 
comitlo potion” Copyright proprietor: Provided, That on some accessible 
portion of such copies or of the margin, back, permanent 
base, or pedestal, or of the substance on which such copies 
shall be mounted, his name shall appear. But in the case 


sn Notice on exist of works in which copyright is subsisting when this act 
g copyrigh 


Notice of copy- 
right. 


works. shall go into effect, the notice of copyright may be either 
pees} “in one of the forms prescribed herein or in one of those 


prescribed by the Act of June eighteenth, eighteen hun- 
dred and seventy-four. 
righon book” = Suc. 19. That the notice of copyright shall be applied, 
in the case of a book or other printed publication, upon 
its title-page or the page immediately following, or if a 
periodical either upon the title-page or upon the first 
page of text of each separate number or under the title 
heading, or if a musical work either upon its title-page 
each yantice Mor the first page of music: Provided, That one notice of 
Sees. copyright in each volume or in each number of a news- 
paper or periodical published shall suffice. 
tig be oud SEC. 20. That where the copyright proprietor has 
lg an sought to comply with the provisions of this Act with 
respect to notice, the omission by accident or mistake of 
the prescribed notice from a particular copy or copies 
shall not invalidate the copyright or prevent recovery 
for infrmgement against any person who, after actual 
notice of the copyright, begins an undertaking to infringe 
it, but shall prevent the recovery of damages against an 
sinsement, '" innocent infringer who has been misled by the omission of 
the notice; and in a suit for infringement no permanent 
injunction shall be had unless the copyright proprietor 


On periodical. 
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shall reimburse to the innocent infringer his reasonable 
outlay innocently incurred if the court, in its discretion, 
shall so direct. 
Sro. 21. That in the case of a book first published abroad , Book published 
5in the English language on or after [March 3, 1921], Pnsish language 
the deposit in the copyright office, not later than sixty 
days after its publication abroad, of one complete copy 
of the foreign edition, with a request for the reservation 
of the copyright and a statement of the name and nation- 
10 ality of the author and of the copyright proprietor and of 
the date of publication of the said book, shall secure to ee as 
the author or proprietor an ad interim copyright, which copyright term. 
shall have all the force and effect given to copyright by 
this Act, and shall endure until thie expiration of four 
months after such deposit in the copyright office.* 
Src. 22. That whenever within the period of sueh ad,,ixtension to 
interim protection an authorized edition of such book 
shall be published within the United States, in accordance 
with the manufacturing provisions specified in section 
90 fifteen of this Act, and whenever the provisions of this 
Act as to deposit of copies, registration, filing of affidavit, conic? fling of 
and the printing of the copyright notice shall have been" 
duly complied with, the copyright shall be extended to 
endure in such book for the full term elsewhere provided 
95 in this Act. 

Sec. 23. That the copyright secured by this Act shall .Ootat ion. of 
endure f for r twenty-eight years from th the date of. first “pub- term, 28 years. 
lication, whether the copyrighted work bears the author’s 
true name or is published anonymously or under an as- 

30 sumed name: Provided, That in the case of any posthu- , Posthumous 


mous work or of any periodical, cyclopedic, or other com- cls, “eye opandic 
posite work upon which the copyright was originally wots. 
secured by the proprietor thereof, or of any work copy- 
righted by a corporate body tahoe: than as “assignee 
35 or licensee of the individual author) or by an em an employer 
for whom such work is made for hire, the proprietor tor of 
such ‘copyright shall be entitled to a renewal and exten- 
sion of the copyright in such work for the further term os yearn” “"™ 
of twenty-eight years when application for such renewal 
49 and extension shall have been made to the copyright 
office and duly registered therein within one year prior 
to the expiration of the original term of copyright: And 
provided further, That in the case of any other copy- righted. works, 
_ righted work, including a contribution by an individual fis. “"™ 2 


45 author to a periodical or to a cyclopedic or other compos- 


1 


or 








1Sec. 21 as amended by the Act of Dec. 18, 1919. 
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ite work when such contribution has been separately reg: 
og Renewal term, istered, the author of such work, if still living, or the 
thor, widow, chil: widow, widower, or children of the author, if the author 


dren, _ heirs, 
next'of kin.” be not living, or if such author, widow, widower, or chil- 
dren be not living, then the author’s executors, or in the 
absence of a will, his next of kin shall be entitled to a 
renewal and extension of the copyright in such work for 
nevotice that rea further term of twenty-eight years when application 
sired. for such renewal and extension shall have been made to 
the copyright office and duly registered therein within 
one year prior to the expiration of the original term of 
sa eereeicnts copyright: And provided further, That in default of the 
renewed. registration of such application for renewal and exten- 
sion, the copyright in any work shall determine at the 
expiration of twenty-eight years from first publication. 
subetin cop, _ SEC. 24. That the copyright subsisting im any work at 
Tights. the time when this Act goes into effect may, at the expira- 
tion of the term provided for under existing law, be 
renewed and extended by the author of such work if still 
living, or the widow, widower, or children of the author, 
if the author be not living, or if such author, widow, 
widower, or children be not living, then by the author’s 
executors, or in the absence of a will, his next of kin, 
for a further period such that the entire term shall be 
equal to that secured by this Act, including the renewal 
eigrePrietor en period: Provided, however, That if the work be a com- 
for composite nosite work upon which copyright was originally secured 
by the proprietor thereof, then such proprietor shall be 
entitled to the privilege of renewal and extension granted 
caenewal apPi- under this section: Provided, That application for such 
renewal and extension shall be made to the copyright 
office and duly registered therein within one year prior to 
the expiration of the existing term. 
copie «Sec. 25. That if any person shall infringe the copyright 
in any work protected under the copyright laws of the 
United States such person shall be liable: 
eiencuhioee (a) To an injunction restraining such infringement ; 
Danisers. (b) To pay to the copyright proprietor such damages 
as the copyright proprietor may have suffered due to the 
infringement, as well as all the profits which the infringer 
shall have made from such infringement, and in proving 
Provingsales. profits the plaintiff shall be required to prove sales only 
and the defendant shall be required to prove every ele- 
ment of cost which he claims, or in lieu of actual damages 
and profits such damages as to the court shall appear to 


30 


35 


40 
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be just, and in assessing such damages the court may, in 
its discretion, allow the amounts as_hereinafter stated, 
Dut in‘ case of-a newspaper reproduction of a copy-production. of 
righted photograph such damages shall not exceed the overs $00-5200., 
5sum of two hundred dollars nor be less than the 
sum of fifty dollars, and in the case of the infringement yo” iotion ‘pice 
of an undramatized or nondramatic work by means of Yraramatized 
motion pictures, where the infringer shall show that he was vot? muscimum 
not aware that he was infringing, and that such infringe- mses $10. 
10 ment could not have been reasonably foreseen, such damages 
shall not eaceed the sum of one hundred dollars; and in the 
case of an infringement of a copyrighted dramatic or 
dramatico-musical work by a maker of motion pictures and prema’ Yorn! 
his agencies for distribution thereof to exhibitors, where such 9° 0%. 
15 infringer shows that he was not aware that he was infringing 
a copyrighted work, and thai such infringements couid not 
reasonably have been foreseen, the entire sum of such 
damages recoverable by the copyright proprietor from such 
infringing maker and his agencies for the distribution to 
20 exhibitors of such infringing motion picture shall not exceed 
the sum of five thousand dollars nor be less than two hundred 
and fifty dollars, and such damages shall in no other case 
exceed the sum of five thousand dollars nor be less than , Maximum re 


the sum of two hundred and fifty dollars, and shall not “iain Fe 
25 be regarded as a penalty. But the foregoing exceptions 

shall not deprive the copyright proprietor of any other 

remedy given him under this law, nor shall the limitation as 

to the amount of recovery apply to infringements occurring 

‘after the actual notice to a defendant, either by service o 

30 ‘process in a suit or other written notice served upon him? 

First. In the case of a painting, statue, or sculp- fai Ut ines 
ture, ten dollars for every infringing copy made ox fite, Sioa svar 
sold by or found in the possession of the infrmger 
or his agents or employees; 

35 + ‘Second. In the case of any work enumerated in , ower works, $1 
section five of this Act, except a painting, statue, or ect 
sculpture, one dollar for every infringing copy made 
or sold by or found in the possession of the infringer 
or his sgents or employees; 

40 Third. In the case of a lecture, sermon, or ad- _ Lectures,$50for 

every infringing 


dress, fifty dollars for every infringing delivery; _ delivery. 





1 The word ‘‘the’’ before the words “case of a newspaper reproduction,’’ etc., was struck out by the 
amendatory Act of August 24, 1912. 

2'The words printed in italics indicate the amendments authorized by the amendatory Act of August 
24, 1912, printed in full on pages 29-22. 
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Dramatic or ‘our j ; ‘ 
musical work, k ourth, In the case of a dramatic or dramatico- 
oe musical or a choral or orchestral composition, one 
okie hundred dollars for the first and fifty dollars for 

Other musical - i ino} , ols 
compositions, 810 every subsequent infringing performance; in the 
for every infring- x4 17 are - 
eveicre case of other musical compositions, ten dollars for 


every infringing performance; 
Delivering up (c) To deliver up on oath, to be impounded during 
infringing ~ arti- : é 
cles. the pendency of the action, upon such terms and condi- 
tions as the court may prescribe, all articles alleged to 
infringe a copyright; 

snpeateaction. of (d) To deliver up on oath for destruction all the in- 

etc. fringing copies or devices, as well as all plates, molds, 
matrices, or other means for making such infringing 
copies as the court may order; 

pintingement  (e) Whenever the owner of a musical copyright has 

musical instru-used or permitted the use of the copyrighted work upon 
the parts of musical instruments serving. to reproduce 
mechanically the musical work, then in case of infringe- 
ment of such copyright by the unauthorized manufac- 
ture, use, or sale of interchangeable parts, such as disks, 
rolls, bands, or cylinders for use in mechanical music- 
producing machines adapted to reproduce the copyrighted 
music, no criminal action shall be brought, but in a civil 

Injunction may action an injunction may be granted upon such terms 
oe as the court may impose, and the plaintiff shall be entitled 
rorgcovery of to recover in lieu of profits and damages a royalty as pro- 

pe vided in section one, subsection (e), of this Act: Provided 
also, That whenever any person, in the absence of a license 
agreement, intends to use a copyrighted musical composi- 


tion upon the parts of instruments serving to reproduce : 


mechanically the musical work, relying upon the com- 

Notice to pro- Pulsory license provision of this Act, he shall serve notice 

pee a of such intention, by registered mail, upon the copyright 

“ proprietor at his last address disclosed by the records of 

the copyright office, sending to the copyright office a 

duplicate of such notice; and in case of his failure so to 

do the court may, in its discretion, in addition to sums 

tin maces, three hereinabove mentioned, award the complainant a further 

provided. sum, not to exceed three times the amount provided by 

section one, subsection (e), by way of damages, and not as 

juae™y ta penalty, and also a temporary injunction until the full 

award is paid. 

de any tee Rules and regulations for practice and procedure under 

“For rules, see !his section shall be prescribed by the Supreme Court of 
Page 35. the United States. 


10 


15 


20 


25 


35 


40 
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4 srarrerlisty _ Judgment en- 
Src. 26. That any court given jurisdiction under sec- srcing remedies. 


tion thirty-four of this Act may proceed in any action, 

suit, or proceeding instituted for violation of any pro- 

vision hereof to enter a judgment or decree enforcing the 
5 remedies herein provided. 

Sno. 27. That the proceedings for ah injunction, dam- PB cg 
ages, and profits, and those for the seizure of infringing be united in one 
copies, plates, molds, matrices, and so forth, aforemen- 
tioned, may be united in one action. 

10 Sxc. 28. That any person who willfully and for profit Pe fr Mg 
shall infringe any copyright secured by this Act, or who 
shall knowingly and willfully aid or abet such infringe- 
ment, shall be deemed guilty of a misdemeanor, and upon 
conviction thereof shall be punished by imprisonment for 
15 not exceeding one year or by a fine of not less than one 
hundred dollars nor more than one thousand dollars, or 
both, in the discretion of the court: Provided, however, 
That nothing in this Act shall be so construed as to pre-..(0 tie ay 
vent the performance of religious or secular works, ge SoD 
20 as oratorios, cantatas, masses, or octavo choruses by pub- 
lic schools, church choirs, or vocal societies, rented, bor- 
rowed, or obtained from some public library, public 
school, church choir, school choir, or vocal society, pro- 
vided the performance is given for charitable or educa- 
25 tional purposes and not for profit. 

SEO. 29. That any person who, with fraudulent intent, , pore teen 
shall insert or impress any notice of copyright required **¥ %- 
by this Act, or words of the same purport, in or upon any 
uncopyrighted article, or with fraudulent intent phvall Sora ae wation: 

30 remove or alter the copyright notice upon any article duly *%#100$10% 
copyrighted shall be guilty of a misdemeanor, punishable SSSiAE, SOUE, 


or importing arti- 
by a fine of not less than one hundred dollars and not {hse fine sia. 
more than one thousand dollars. Any person who shall 
knowingly issue or sell any article bearing a notice of 

35 United States copyright which has not been copyrighted 
in this country, or who shall knowingly import any 
article bearing such notice or words of the same purport, 
which has not been copyrighted in this country, shall be 
liable to a fine of one hundred dollars. 

40 Src. 30. That the importation into the United States ,tmposta tion 
of any article bearing a false notice of copyright when Gs beanns tole 
there is no existing copyright thereon in the United %2/copies. 
States, or of any piratical copies of any work copy- 


righted in the United States, is prohibited. 


20 


Prohibition of 
importation of 
books. 


Exceptions _ to 
prohibition of im- 
portation: 


Works for the 
blind. 


Foreign news- 
papers or maga- 
zines. 


Books in for- 
eign languages of 
which only trans- 
lations are copy- 
righted. 


Importation of 
authorized _for- 
eign books per- 
mitted. 


For individual 
use and not for 
sale. 


For the use of 
the United 
States. 


For the use of 
‘ocieties, libra- 
Ties, etc. 


COPYRIGHT LAW OF THE UNITED STATES 


Sro. 31. That during the existence of the American 
copyright in any book the importation into the United 
States of any piratical copies thereof or of any copies 
thereof (although authorized by the author or proprie- 
tor) which have not been produced in accordance with 5 
the manufacturing provisions specified in section fifteen 
of this Act, or any plates of the same not made from type 
set within the limits of the United States, or any copies 
thereof produced by lithographic or photo-engraving 
process not performed within the limits of the United 10 
States, in accordance with the provisions of section 
fifteen of this Act, shall be, and is hereby, prohibited: 
Provided, however, That, except as regards piratical 
copies, such prohibition shall not apply: 

(a) To works in raised characters for the use of the 15 
blind; 

(b) To a foreign newspaper or magazine, although 
containing matter copyrighted in the United States 
printed or reprinted by authority of the copyright pro- 
prietor, unless such newspaper or magazine contains also 20 
copyright matter printed or reprinted without such 
authorization; 

(c) To the authorized edition of a book in a foreign 
language or languages of which only a translation into 
English has been copyrighted in this country; 25 

(d) To any book published abroad with the authoriza- 
tion of the author or copyright proprietor when imported 
under the circumstances stated in one of the four subdi- 
visions following, that is to say: 

First. When imported, not more than one copy 30 
at one time, for individual use and not for sale; but 
such privilege of importation shall not extend toa 
foreign reprint of a book by an American author 
copyrighted in the United States; 

Second. When imported by the authority or for 35 
the use of the United States; 

Third. When imported, for use and not for sale, 
not more than one copy of any such book in any 
one invoice, in good faith, by or for any society or 
institution incorporated for educational, literary, 40 
philosophical, scientific, or religious purposes, or 
for the encouragement of the fine arts, or for any 
college, academy, school, or seminary of learning, 
or for any State, school, college, university, or free 
public library in the United States; 45 
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Fourth. When such books form parts of libraries Beep te ay 
or collections purchased en bloc for the use of so- 
cieties, institutions, or libraries designated in the 


foregoing paragraph, or form parts of the libraries , Books, Proust, 


5 or personal baggage belonging to persons or farm t he Varies 
lies arriving from foreign countries and are not 
intended for sale: 
Provided, That copies imported as above may | Imported copies 
not lawfully be used in any way to violate the violate copyright. 
10 rights of the proprietor of the American copyright 
or annul or limit the copyright protection secured 
by this Act, and such unlawful use shall be deemed 
an infringement of copyright. 
Src. 32. That any and all articles prohibited importa- eetnetamoried 
15 tion by this Act which are brought into the United States © 
from any foreign country (except in the mails) shall be 
seized and forfeited by like proceedings as those provided 
by law for the seizure and condemnation of property 
imported into the United States in violation of the cus- 
20 toms revenue laws. Such articles when forfeited shall be 
destroyed in such manner as the Secretary of the Treasury 
or the court, as the case may be, shall direct: Provided, 
however, That all copies of authorized editions of copy- ee oe 
right books imported in the mails or otherwise in Winla- ered may Pe 
25 tion of the provisions of this Act may be exported and 
returned to the country of export whenever it is shown to 
the satisfaction of the Secretary of the Treasury, in a 
written application, that such importation does not in- 
volve willful negligence or fraud. 
30 Sxo. 33. That the Secretary of the Treasury and the Neotel Poe 


Postmaster-General are hereby empowered and required Reape 38 dee 


to make and enforce such joint rules and regulations as jj He il 
shall prevent the importation into the United States in 
the mails of articles prohibited importation by this Act, 
35 and may require notice to be given to the Treasury De- 
partment or Post-Office Department, as the case may be, 
by copyright proprietors or injured parties, of the actual 
or contemplated importation of articles prohibited im- 
portation by this Act, and which infringe the rights of 
40 such copyright proprietors or injured parties. 
Sro. 34. That all actions, suits, or proceedings arising , Jurisdiction of 
: : Py- 
under the copyright laws of the United States shall be rishtcases. 
originally cognizable by the circuit courts of the United 
States, the district court of any Territory, the supreme 
45 court of the District of Columbia, the district courts of 
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Alaska, Hawaii, and Porto Rico, and the courts of first 
instance of the Philippine Islands. 
with suit may | 5S£0- 35. That civil actions, suits, or proceedings arising 
ba hromehts under this Act may be instituted in the district of which 
the defendant or his agent is an inhabitant, or in which 5 
he may be found. 
ma te ened Swe. 86.. That any such court or judge thereof shall 
have power, upon bill in equity filed by any party ag- 
grieved, to grant injunctions to prevent and restrain the 
violation of any right secured by said laws, according to 10 
the course and principles of courts of equity, on such 
terms as said court or judge may deem reasonable. Any 
injunction that may be granted restraining and enjoining 
the doing of anything forbidden by this Act may be 
served on the parties against whom such injunction may 15 
be granted anywhere in the United States, and shall be 
operative throughout the United States and be enforce- 
able by proceedings in contempt or otherwise by any 
other court or judge possessing jurisdiction of the de- 
fendants. 20 
ieee men SEo. 37. That the clerk of the court, or judge granting 
the injunction, shall, when required so to do by the court 
hearing the application to enforce said injunction, trans- 
mit without delay to said court a certified copy of all the 
papers in said cause that are on file in his office. 25 
Judgments,ete. SEC. 38. That the orders, judgments, or decrees of any 
may be reviewec r . t . ° ries 
on appeal or writ court mentioned in section thirty-four of this Act arising 
of error. . i 
under the copyright laws of the United States may be 
reviewed on appeal or writ of error in the manner and to 
the extent now provided by law for the review of cases 30 
determined in said courts, respectively. 
No criminl Src. 39. That no criminal proceeding shall be main- 
roceedings shall. nus . : 
e maintained ai- tained under the provisions of this Act unless the same is 
ter three years. Hats . 
commenced within three years after the cause of action 
arose. . 35 
penull costs shall Sec. 40. That in all actions, suits, or proceedings under 
allowed. . : : 
this Act, except when brought by or against the United 
States or any officer thereof, full costs shall be allowed, 
and the court may award to the prevailing party a reason- 
able attorney’s fee as part of the costs. 40: 
Ganpicen pres Suc. 41. That the copyright is distinet from the prop- 
eT ne erty amy the material object copyrighted, and the sale or 
conveyance, by gift. or otherwise, of the material object 
shall not of itself constitute a transfer of the copyright, 


COPYRIGHT LAW OF THE UNITED STATES 23 


nor shall the assignment of the copyright constitute a 
transfer of the title to the material object; but nothing in eeu 
this Act shall be deemed to forbid, prevent, or restrict sented work per- 
the transfer of any copy of a copyrighted work the 

5 possession of which has been lawfully obtained. 

Src, 42. That copyright secured under this or previous Dp ke od 
Acts of the United States may be assigned, granted, or Peet had by will 
mortgaged by an instrument in writing signed by the 
proprietor of the copyright, or may be bequeathed by will. 

10 Sno. 43. That every assignment of copyright executed i een 
in a foreign country shall be acknowledged by the as- gountty, to be ac 
signor before a consular officer or secretary of legation of 
the United States authorized by law to administer oaths 
or perform notarial acts. The certificate of such ac- 

15 knowledgment unde> the hand and official seal of such 
consular officer or secretary of legation shall be prima 
facie evidence of the execution of the instrument. 

Suc. 44. That every assignment of copyright shall be ee 
recorded in the copyright office within three calendar 

20 months after its execution in the United States or within 
six calendar months after its execution without the limits 
of the United States, in default of which it shall be void 
as against any subsequent purchaser or mortgagee for a 
valuable consideration, without notice, whose assignment 

25 has been duly recorded. 

Src, 45. That the register of copyrights shall, upon Hoe or eed 
payment of the prescribed fee, record such assignment, *ssnments: 
and shall return it to the sender with a certificate of 
record attached under seal of the copyright office, and 

30 upon the payment of the fee prescribed by this Act he 
shall furnish to any person requesting the same a certified 
copy thereof under the said seal. 

Src, 46. That when an assignment of the copyright in .3S"e° Subst 


. may be substi- 
a specified book or other work has been recorded the as- Stuted in copy- 


35 signee may substitute his name for that of the assignor ‘ia aie 
the statutory notice of copyright prescribed by this Act. 
Src. 47. That all records and other things relating to ,.gor7"=™* 
copyrights required by law to be preserved shall be kept 
and preserved in the copyright office, Library of Con- 
40 gress, District of Columbia, and shall be under the control 
of the register of copyrights, who shall, under the direc- 
tion and supervision of the Librarian of Congress, per- 
form all the duties relating to the registration of copy- 
rights. 
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rights and ashi ie a 48. That there shall be appointed by the Librarian 
Seige ‘ongress a register of copyrights, at a salary of four 
thousand dollars per annum, and one assistant register of 
copyrights, at a salary of three thousand dollars per 
annum, who shall have authority during the absence of 5 
the register of copyrights to attach the copyright office 
seal to all papers issued from the said office and to sign 
such certificates and other papers as may be necessary. 
There shall also be appointed by the Librarian such sub- 
ordinate assistants to the register as may from time to 10 
time be authorized by law. 
riser cops; Suc. 49. That the register of copyrights shall make 
and account for daily deposits in some bank in the District of Columbia, 
designated for this purpose by the Secretary of the Treas- 
ury as a national depository, of all moneys received to 15 
be applied as copyright fees, and shall make weekly de- 
posits with the Secretary of the Treasury in such manner 
. as the latter shall direct, of all copyright fees actually 
applied under the provisions of this Act, and annual 
deposits of sums received which it has not been possible 20 
to apply as copyright fees or to return to the remitters, 
monthly repertor 22d shall also make monthly reports to the Secretary of 
“si the Treasury and to the Librarian of Congress of the 
applied copyright fees for each calendar month, together 
with a statement of all remittances received, trust funds 25 
on hand, moneys refunded, and unpaid balances. 
ofeopnant Sc. 50. That the register of copyrights shall give bond 
to the United States in the sum of twenty thousand dol- 
lars, in form to be approved by the Solicitor of the 
Treasury and with sureties satisfactory to the Secretary 30 
of the Treasury, for the faithful discharge of his duties. 
ofteukterofeapr, SEC. 51. That the register of copyrights shall make an 
a fies annual report to the Librarian of Congress, to be printed 
in the annual report on the Library of Congress, of all 
copyright business for the previous fiscal year, including 35 
the number and kind of works which have been deposited 
in the copyright office during the fiscal year, under the 
provisions of this Act. 
rightotice. ? ~SEc. 52. That the seal provided under the Act of July 
eighth, eighteen hundred and seventy, and at present 40 
‘used in the copyright oflice, shall continue to be the seal 
thereof, and by it all papers issued from the copyright 
office requiring authentication shall be authenticated. 
Rules for the Sec. 53. That, subject to the approval of the Librarian 


registration of 


copyrights. of Congress, the register of copyrights shall be authorized 45 
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25 


to make rules and regulations for the registration of Bid sehr 


claims to copyright as provided by this Act. 


Src. 54. That the register of copyrights shall provide Tecord Pooks. 


and keep such record books in the copyright office as are 


5 required to carry out the provisions of this Act, dune? 


whenever deposit has been made in the copyright office 
of a copy of any work under the provisions of this Act 
he shall make entry thereof. 
Sec. 55. That in the case of each entry the person re-registration. 
10 corded as the claimant of the copyright shall be entitled 
to a certificate of registration under seal of the copyright 
office, to contain the name and address of said claimant, 


Certificate 


of 


the name of the country of which the author of the Gnate. Nationality, of 


is a citizen or subject, and when an alien author domiciled 
15 in the United States at the time of said registration, then a 
statement of that fact, including his place of domicile, the 
name of the author (when the records of the copyright office 
shall show the same), the title of the work which is registered 
for which copyright is claimed, the date of the deposit of . 
90 the copies of such work, the date of publication of the work 
has been reproduced in copies for sale, or publicly distrib- 
uted, and such marks as to class designation and entry 


number as shall fully identify the entry. In the case of a, Or tpeis. 
book the certificate shall also state the receipt of the affi- ceipt ofamaa 7 


95 davit, as provided by section sixteen of this Act, and the 
date of the completion of the printing; or the date of the 
publication of the book, as stated in the said affidavit. 
The register of copyrights shall prepare a printed form 
for the said certificate, to be filled out in each case as 

30 above provided for in the case of all registrations made 
after this Act goes into effect, and in the case of all previous 
registrations so far as the copyright office record books 
shall show such facts,! which certificate, sealed with the 
seal of the copyright office, shall, wpon payment of the 


35 prescribed fee, be given to any person making application pCertifieate may 
e given to any 


for the same. Said certificate shall be admitted in any person. 
court as prima facie evidence of the facts stated therein. 


In addition to such certificate the register of copyrights Receipt for 


shall furnish, upon request, without additional fee, a re- 
49 ceipt for the copies of the work deposited to complete the 
registration. 


copies deposited. 


Sec. 56. That the register of copyrights shall fully . Index. to copy- 


ight registra- 


index all copyright registrations and assignments and tions. 
shall print at periodic intervals a catalogue of the titles , Catalocue 
45 of articles deposited and registered for copyright, together 


of 


copyright entries. 





1 The words printed in italics indicate the amendments authorized by the amendatory Act of March 


2, 1913, printed in full on pages 32-33. 
2902°—22—_4 
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with suitable indexes, and at stated intervals shall print 
complete and indexed catalogues for each class of copy- 
right entries, and may thereupon, if expedient, destroy 
m8 atatoguothe original manuscript catalogue cards containing the 
j titles included in such printed volumes and representing 5 
the entries made during such intervals. The current cata- 
s.procoeses So logues of copyright entries and the index volumes herein 
cie evidence. provided for shall be admitted in any court as prima facie 
evidence of the facts stated therein as regards any copy- 
right registration. 10 
BB ee tn Src. 57. That the said printed current catalogues as 
rightentries. they are issued shall be promptly distributed by the copy- 
right office to the collectors of customs of the United 
States and to the postmasters of all exchange offices of 
receipt of foreign mails, in accordance with revised lists 15 
of such collectors of customs and postmasters prepared 
by the Secretary of the Treasury and the Postmaster- 
pase 'Pt'emGeneral, and they shall also be furnished to all parties 
desiring them at a price to be determined by the register 
of copyrights, not exceeding five dollars per annum for 20 
the complete catalogue of copyright entries and not ex- 
ceeding one dollar per annum for the catalogues issued 
during the year for any one class of subjects. The con- 
solidated catalogues and indexes shall also be supplied to 
all persons ordering them at such prices as may be de- 
termined to be reasonable, and all subscriptions for the 
of documents to catalogues shall be received by the Superintendent of 
receive subscrip- Public Documents, who shall forward the said publica- 
tions; and the moneys thus received shall be paid into the 
Treasury of the United States and accounted for under 30 
such laws and Treasury regulations as shall be in force 


bo 
ao 


at the time. 
eee Pooks, Suc. 58. That the record books of the copyright office, 
sete together with the indexes to such record books, and all 


works deposited and retained in the copyright office, shall 35 
tac oPies may Pe he open to public inspection; and copies may be taken of 
record books. the copyright entries actually made in such record books, 

subject to such safeguards and regulations as shall be 

prescribed by the register of copyrights and approved by 

the Librarian of Congress. 40 
eopytiht. depos Sec. 59. That of the articles deposited in the copyright 

office under the provisions of the copyright laws of the 

United States or of this Act, the Librarian of Congress 

shall determine what books and other articles shall be 

transferred to the permanent collections of the Library 45 

of Congress, including the law library, and what other 

books or articles shall be placed in the reserve collections 
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of the Library of Congress for sale or exchange, or be ,.preer dopos 
transferred to other governmental libraries in the Dis-'- 
trict of Columbia for use therein. 
Src. 60. That of any articles undisposed of as above Disposal of 
; : ‘ pytight depos- 
5 provided, together with all titles and correspondence re-its. 
lating thereto, the Librarian of Congress and the register 
of copyrights jointly shall, at suitable intervals, determine 
what of these received during any period of years it is 
desirable or useful to preserve in the permanent files of 
10 the copyright office, and, after due notice as hereinafter 
provided, may within their discretion cause the remain- 
ing articles and other things*to be destroyed: Provided, 
That there shall be printed in the Catalogue of Copy- 
right Entries from February to November, inclusive, a 
15 statement of the years of receipt of such articles and a 
notice to permit any author, copyright proprietor, or 
other Jawful claimant to claim and remove before the 
expiration of the month of December of that year any- 
thing found which relates to any of his productions de- 
20 posited or registered for copyright .within the period of 
years stated, not reserved or disposed of as provided for 
in this Act: And provided further, That no manuscript Manse ee 
of an unpublished work shall be destroyed during its seved- 
term of copyright without specific notice to the copyright 
25 proprietor of record, permitting him to claim and re- 
move it. 
Src. 61. That the register of copyrights shall receive, Fes. 
and the persons to whom the services designated are ren- 
dered shall pay, the following fees: For the registration ,, Fee for registra: 
30 of any work subject to copyright, deposited under the — 
provisions of this Act, one dollar, which sum is to include 
a certificate of registration under seal: Provided, That Fee for certti- 
in the case of photographs the fee shall be fifty cents an 
where a certificate is not demanded. For every addi- 
35 tional certificate of registration made, fifty cents. For re- Pee forment 
cording and certifying any instrument of writing for the 
assignment of copyright, or any such license specified in 
section one, subsection (e), or for any copy of such assign- | Fee for copy of 
ment or license, duly certified, if not over three hundred Pork i 
40 words in length, one dollar; if more than three hundred 
and {fess than one thousand words in length, two dollars; 
if more than one thousand words in length, one dollar ad- 
ditional for each one thousand words or fraction thereof 
over three hundred words. For recording the notice of _ Fee for record- 
45 user or acquiescence specified in section one, subsection cad santhanival 
(e), twenty-five cents for each notice if not over Tiyan se 
words, and an additional twenty-five cents for each addi- 
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ingcopyofacden, tional one hundred words. For comparing any copy of 
meant. an assignment with the record of such document in the 

copyright office and certifying the same under seal, one 
ing? for aeerd: dollar, For recording the extension or renewal of copy- 
copyright. right provided for in sections twenty-three and twenty- 
“s he. tue ecard: four of this Act, fifty cents. For recording the transfer 
proprietorship. of the proprietorship of copyrighted articles, ten cents 

for each title of a book or other article, in addition to the 


fee prescribed for recording the instrument of assign- 


Fee for search. ment. For any requested search of copyright office rec- 


ords, indexes, or deposits, fifty cents for each full hour 
mip of time consumed in making such search: Provided, That 
for work in sev-only one registration at one fee shall be required in the 
srat'volumes: case of several volumes of the same book deposited at the 
same time. 
pee Src. 62. That in the interpretation and construction of 
tion.” this Act “the date of publication” shall in the case of a 
work of which copies are reproduced for sale or distribu- 
tion be held to be the earliest date when copies of the first 
authorized edition were placed on sale, sold, or publicly 
distributed by the proprietor of the copyright or under 
“Author.” his authority, and the word “author” shall include..an 
employer in the case of works made for hire. 


Repealing “Gro, 63. That all laws or parts of laws i in conflict with 


clause. 


the provisions of this Act are hereby repealed, but nothing 5 


in this Act shall affect causes of action for infringement 
of copyright heretofore committed now pending in courts 
of the United States, or which may hereafter be insti- 
tuted ; but such causes shall be prosecuted to a conclusion 
in the manner heretofore provided by law. 

Date ofenforee- Spo, 64. That this Act shall go into effect on the first 

ment. 

day of July, nineteen hundred and nine, 


Approved, March 4, 1909. 





NOTE TO SECTION 18, PROVISO. 


(See page 14: 20.) 


racticeoterpy- The Act of June 18, 1874, provides that the notice of 
copyright to be inscribed on each copy of a copyrighted 
work shall consist of' the following words: 
“ Wntered according to Act of Congress, in the year 
, by A. B., in the office of the Librarian of Congress, 
at Washington” ; or, ... the word “Copyright,” to- 
gether with the year the ‘copyright was entered, and the 
name of the party -by whom it was taken ade. thus; 
“Copyright, 18—, by A. B.” 
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AOTS AMENDATORY OF THE COPYRIGHT ACT, 
APPROVED MARCH 4, 1909. 


[NoTE.—The new matter in these amendatory Acts is printed in italics.) 


AN ACT To amend sections five, eleven, and twenty-five of an Act 

entitled ‘‘An Act to amend and consolidate the Acts respecting 

copyright,’’ approved March fourth, nineteen hundred and nine. 

Be it enacted by the Senate and House of Representatives , ot ee 

of the United States of America in Congress assembled, 
That sections five, eleven, and twenty-five of the Act 
entitled “An Act to amend and consolidate the Acts 
respecting copyright,” approved March fourth, nineteen 
hundred and nine, be amended to read as follows: 

“Spo. 5. That the application for registration shall enn a 
specify to which of the following classes the work in ; 
which copyright is claimed belongs: 

“(a) Books, including composite and cyclopedic works, ite, eyclopeaip 
directories, gazetteers, and other compilations; Lge 

mB) Periodicals, including newspapers; ss 

“‘(c) Lectures, sermons, addresses (prepared for oral 
delivery) ; 

“(d) Dramatic or dramatico-musical compositions; 

“(e) Musical compositions; 

“(f) Maps; 

“‘(¢) Works of art; models or designs for works of art; 

“(h) Reproductions of a work of art; 

‘“‘G) Drawings or plastic works of a scientific or tech- 
nical character; 

“(j) Photographs; 

“(k) Prints and pictorial illustrations; 

“(1) Motion-picture photoplays; Motion -picture 


r, photoplays; mo- 

“(m) Motion pictures other than photoplays: poe ite not 
“ Provided, nevertheless, That the above specifications PR le ae 
7 


shall not be held to limit the subject matter of copyright copyright. 
as defined in section four of this Act, nor shall any error 
jn classification invalidate or impair the copyright pro- 
tection secured under this Act.” 
“Seo. 11. That copyright may also be had of the works ,.¢qpy Pun bae 


lished 
of an author, of which copies are not reproduced for fins bie 


sale, by the deposit, with claim of copyright, of one com- ™s*, ete. 
29 
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plete copy of such work if it be a lecture or similar pro- 
duction or a dramatic, musical, or dramatico-musical 
composition; of a title and description, with one print taken 
from each scene or act, if the work be a motion-picture pho- 
toplay; of a photographic print if the work be a photo- 
graph; of a title and description, with not less than two 
prints taken from different sections of a complete motion. 
preture, uf the work be a motion picture other than a pho- 
toplay; or of a photograph or other identifying reproduc- 
tion thereof, if it be a work of art or a plastic work or 
ies cher publi. drawing. But the privilege of registration of copyright 
Hon, secured hereunder shall not exempt the copyright pro- 
prietor from the deposit of copies, under sections twelve 
and thirteen of this Act, where the work is later repro- 
duced in copies for sale.’’ 
Infringementof So, 25. That if any person shall infringe the copy- 


apa right in any work protected under the copyright laws of 
the United States such person shall be liable: 

Injunction. “(a) To an injunction restraining such infringement; 

Damages. “(b) To pay to the copyright proprietor such dam- 


ages as the copyright proprietor may have suffered due 

to the infringement, as well as all the profits which the 

jnfringer shall have made from such infringement, and 

Proving sales. jn proving profits the plaintiff shall be required to prove 
sales only and the defendant shall be required to prove 

every element of cost which he claims, or in lieu of actual 

damages and profits such damages as to the court shall 

appear to be just, and in assessing such damages the 

court may, in its discretion, allow the amounts as here- 

siacnion ot inafter stated, but in case of a newspaper reproduction 
Photograph ote OL copyrighted photograph such damages shall not ex- 
ceed the sum of two hundred dollars nor be less than the 

Infringement sym of fifty dollars, and in the case of the infringement of 


by motion pic- 


tures: smatizea 2” Undramatized or nondramatic work by means of motion 


or non-dramatic pictures, where the infringer shall show that he was not 
damages, $100. qaygre that he was infringing, and that such infringement 
could not have been reasonably foreseen, such damages shall 
not exceed the sum of one hundred dollars; and in the case 
moramatiowork, of an infringement of a copyrighted dramatic or dramatico- 
ages, $5,000. musical work by a maker of motion pictures and his agen- 
cies for distribution thereof to exhibitors, where such in- 
fringer shows that he was not aware that he was infringing 
a copyrighted work, and that such infringements could not 
reasonably have been foreseen, the entire sum of such dam- 


ages recoverable by the copyright proprietor from such in- 
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fringing maker and his agencies for the distribution to ea- 
hibitors of such infringing motion picture shall not exceed 
the sum of five thousand dollars nor be less than two hundred 
and fifty dollars, and such damages shall in no other case 
exceed the sum of five thousand dollars nor be less than Marre tuo," 
the sum of two hundred and fifty dollars, and shall not ,.¥7 "350," 
be regarded as a penalty. But the foregoing exceptions 
shall not deprive the copyright proprietor of any other rem- 
edy given him under this law, nor shall the limitation as 
to the amount of recovery apply to infringements occurring 
after the actual notice to a defendant, either by service of 
process in a suit or other written notice served wpon him. 

‘First. In the case of a painting, statue, or sculpture, gare, on scalp? 
ten dollars for every infringing copy made or sold by or ‘ise, $itorovery 
found in the possession of the infringer or his agents or 
employees; 

“Second. In the case of any work enumerated in sec- Preven in’ 
tion five of this Act, except a painting, statue, or sculp- ‘mss °°P- 
ture, one dollar for every infringing copy made or sold 
by or found in the possession of the infringer or his 
agents or efnployees; 

“Third. In the case of a lecture, sermon, or address, dprapeey takings 
fifty dollars for every infringing delivery; my eet 

“Fourth. In the case of a dramatic or dramatico- | Dramatic or 


musical works 


musical or a choral or orchestral composition, one hun- $100 for first and 


dred dollars for the first and fifty dollars for every sub- quent infringing 


sequent infringing performance; in the case of other iter umeial 
musical compositions, ten dollars for every infringing ep ey cuted 
performance; ing performance. 

““(e) To deliver up on oath, to be impounded during ,27in vine ob 
the pendency of the action, upon such terms and condi- %“!*: 
tions as the court may prescribe, all articles alleged to 
infringe a copyright; 

“(d) To deliver up on oath for destruction all the A sett bey oatoay 
infringing copies or devices, as well as all plates, molds, °* 
matrices or other means for making such infringing copies 
as the court may order. 

‘““(e) Whenever the owner of a musical copyright has , Intingment by 
used or permitted the use of the copyrighted work upon “i#!instruments, 
the parts of musical instruments serving to reproduce 
mechanically the musical work, then in case of infringe- 
ment of such copyright by the unauthorized manufac- 
ture, use, or sale of interchangeable parts, such as disks, 
rolls, bands, or cylinders for use in mechanical music- 


producing machines adapted to reproduce the copyrighted 
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music, no criminal action shall be brought, but in a civil 

Injunction may : hee 3 u 
be granted. action an injunction may be granted upon such terms 
as the court may impose, and the plaintiff shall be en- 
cp menotsey of titled to recover in lieu of profits and damages a royalty 
as provided in section one, subsection (e), of this Act: 
Provided also, That whenever any person, in the absence 
of a license agreement, intends to use a copyrighted 
musical composition upon the parts of instruments sery- 
ing to reproduce mechanically the musical work, relying 
upon the compulsory license provision of this Act, he 
Pb ed shall serve notice of such intention, by registered mail, 
tion to use. upon the copyright proprietor at his last address dis- 
closed by the records of the copyright office, sending to 
the copyright office a duplicate of such notice; and in 
case of his failure so to do the court may, in its discretion, 
timamases three in addition to sums hereinabove mentioned, award the 
provided. * complainant a further sum, not to exceed three times the 
amount provided by section one, subsection (e), by way 


my in- of damages, and not as a penalty, and also a temporary 


junction. a : 5 : : 

injunction until the full award is paid. 
ot eee “Rules and regulations for practice and procedure 
ure, under this section shall be prescribed by the Supreme 


Court of the United States.”’ 
Approved, August 24, 1912. 
[62d Congress, 2dsession] 


In “The Statutes at Large.’’ Vol. 37, part 1. 8°. Washington, 
1913, pp. 488-490. 


AN ACT To amend section fifty-five of “An Act to amend and con- 
solidate the Acts respecting copyright,’ approved March feurth, 
nineteen hundred and nine. 

sees Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assem- 
bled, That section fifty-five of the Act entitled “An Act 
to amend and consolidate the Acts respecting copy- 
right,’’ approved March fourth, nineteen hundred and 
nine, be amended to read as follows: 

resttnioa’ °' “Sec. 55. That in the case of each entry the person 
recorded as the claimant of the copyright shall be 
entitled to a certificate of registration under seal of the 
copyright office, to contain the name and address of said 
claimant, the name of the country of which the author of 

aunticnality of the work is a citizen or subject, and when an alien author 
domiciled in the United States at the time of said regis- 
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tration, then a statement of that fact, including his place 
of domicile, the name of the author (when the records 
of the copyright office shall show the same), the title of 
the work which is registered for which copyright is 
claimed, the date of the deposit of the copies of such 
work, the date of publication if the work has been repro- 
duced in copies for sale, or publicly distributed, and 
such marks as to class designation and entry number as 
shall fully identify the entry. In the case of a book, the ,, Certificate for 
certificate shall also state the receipt of the affidavit, as °e!Pt of affidavit. 
provided by section sixteen of this Act, and the date of 
the completion of the printing, or the date of the publica- 
tion of the book, as stated in the said affidavit. The 
register of copyrights shall prepare a printed form for 
the said certificate, to be filled out in each case asabove 
provided for in the case of all registrations made after 
this Act goes into effect, and in the case of all previous 
registrations so far as the copyright office record books 
shall show such facts, which certificate, sealed with the yg aes 
seal of the copyright office, shall, upon payment of the person. 
prescribed fee, be given to any person making applica- 
tion for the same. Said certificate shall be admitted in 
any court as prima facie evidence of the facts stated 
therein. In addition to such certificate the register of ‘a 
copyrights shall furnish, upon request, without addi- 
tional fee, a receipt for the copies of the work deposited 
to complete the registration.” 
Approved, March 2, 1913. 
[62d Congress, 3d session] 


In “The Statutes at Large.’ Vol. 37, part 1. 8°. Washington, 
1913, pp. 724-725. 


AN ACT To amend section twelve of the Act entitled “An Act to 
amend and consolidate the Acts respecting copyright,” approved 
March fourth, nineteen hundred and nine. 

Be tt enacted by the Senate and House of Representatives _ Act ot Maren 
of the United States of America in Congress assembled, That a 
section twelve of the Act entitled “An Act to amend and 
consolidate the Acts respecting copyright,” approved 
March fourth, nineteen hundred and nine, be, and the 
same is hereby, amended so as to read as follows: 

“Src. 12. That after copyright has been secured by 
publication of the work with the notice of copyright as 


2902°—29 D 


——. 
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cope raured” Provided in section nine of this Act, there shall be promptly 
deposited in the copyright office or in the mail addressed 
to the register of copyrights, Washington, District of 
Columbia, two complete copies of the best edition thereof 
then published, or if the work is by an author who is a citi- 
Work by for- zen or subject of a foreign state or nation and has been pub- 
eigner, published .. ; . 
abroad, only one lished in a foreign country, one complete copy of the best 
copy required, ats ; ; ° A . 
edition then published in such foreign country, which copies 
or copy, if the work be a book or periodical, shall have 
renninueturing been produced in accordance with the manufacturing 
provisions specified in section fifteen of this Act; or if 
such work be a contribution to a periodical, for which 
contribution special registration is requested, one copy of 
Copies not re. the issue or issues containing such contribution; or if the 
Bie, one copy se, Work is not reproduced in copies for sale there shall be 
quired. deposited the copy, print, photograph, or other identify- 
ing reproduction provided by section eleven of this Act, 
such copies or copy, print, photograph, or other reproduc- 
tion to be accompanied in each case by a claim of copy- 
Infringements. rjoht. No action or proceeding shall be maintained for 
infringement of copyright in any work until the provi- 
sions of this Act with respect to the deposit of copies and 
registration of such work shall have been complied with.” 
Sec. 2. That all Acts or parts of Acts in conflict with 
qatepeal of oon- the provisions of this Act are hereby repealed. 
; Approved, March 28, 1914. 
[63d Congress, 2d session] 


In ‘‘The Statutes at Large.’’ Vol. 38, part 1. 8°. Washington, 
1915, p. 311. 


AMENDATORY ACT, DECEMBER 18, 1919, B44 


AN ACT To amend sections eight and twenty-one of the Copyright 
Act, approved March 4, 1909. 


Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That sections 8 and 21 of the Act entitled “An Act to 
amend and consolidate the Acts respecting copyright,” 
approved March 4, 1909, be amended to read as follows: 
‘‘Sec. 8. That the author or proprietor of amy work Copyright to 


. A 7 author or proprie- 
made the subject of copyright by this Act, or his execu- torfortermsspec- 
tors, administrators, or assigns, shall have copyright for 
such work under the conditions and for the terms speci- 
fied in this Act: Provided, however, That the copyright , orcignauthors 
secured by this Act shall extend to the work of an copyright protec- 
author or proprietor who is a citizen or subject of a 
foreign State or nation only: 

‘“‘(a) When an alien author or proprietor shall be ,Aijen authors 
domiciled within the United States at the time of the 
first publication of his work; or 

‘‘(b) When the foreign State or nation of which such Authors; when 
author or proprietor is a citizen or subject grants, either tries sranting re- 


eiprocal rights. 
by treaty, convention, agreement, or law, to citizens of 
the United States the benefit of copyright on substan- 
tially the same basis as to its own citizens, or copyright 
protection substantially equal to the protection secured 
to such foreign author under this Act or by treaty; or 
when such foreign State or nation is a party to an inter- | International 
national agreement which provides for reciprocity in the ‘ 
granting of copyright, by the terms of which agreement 
the United States may, at its pleasure, become a party 
thereto. 

“The existence of the reciprocal conditions aforesaid Presidential 
shall be determined by the President of the aired ree oe 
States, by proclamation made from time to time, as 
the purposes of this Act may require: Provided, however, 

That all works made the subject of copyright by the laws 
of the United States first produced or published abroad YA ee 
after August 1, 1914, and before the date of the President’s 8. ers 
proclamation of peace, of which the authors or proprietors 
are citizens or subjects of any foreign State or nation 
granting similar protection for works by citizens of the 
United States, the existence of which shall be determined 
by a copyright proclamation issued by the President of 
the United States, shall be entitled to the protection con- 
ferred by the copyright laws of the United States from and 
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after the accomplishment, before the expiration of fifteen 
months after the date of the President’s proclamation of 
peace, of the conditions and formalities prescribed with 
respect to such works by the copyright laws of the United 
States: Provided, further, That nothing herein contained 
shall be construed to deprive any person.of any right which 
he may have acquired by the republication of such foreign 
work in the United States prior to the approval of this Act. 

‘‘Sec. 21. That in the case of a book first published 


ooo Rublished abroad in the English language on or after the date of 


English language. the President’s proclamation of peace, the deposit in the 
Deposit within copyright office, not later than sizty days after its pub- 


60 days of publi 


cation, 


‘lication abroad, of one complete copy of the foreign 
edition, with a request for the reservation of the copy- 
right and a statement of the name and nationality of 
the author and of the copyright proprietor and of the 
date of publication of the said book, shall secure to the 


Ad interim 1 i 1 i i 
comvticnt for author or proprietor an ad interim copyright, which 


months, 


shall have all the force and effect given to copyright by 
this Act, and shall endure until the expiration of four 
months after such deposit in the copyright office.’ 


Approved, December 18, 1919. 
66th Congress, 2d sess. 


Nore.—The reciprocal protection required under the 
provisions of the above Act was secured to authors of 
the United States by the British Order in Council of 
February 9, 1920, for all books issued in the United 
States after August 1, 1914, which had failed to secure 
protection in Great Britain. This retrospective pro- 
tection is obtainable in Great Britain and her colonies 
and possessions, with the exception of the British self- 
governing dominions—Canada, Australia, New Zealand, 
South Africa, and Newfoundland. 

- A proclamation by the President (required to deter- 
mine such reciprocal protection) was issued on April 10, 
1920, and extends the protection of the above Amenda- 
tory Act to works by citizens of Great Britain (but not 
including Canada, Australia, New Zealand, South Africa, 
and Newfoundland), which have been published after 
August 1, 1914, upon full compliance with the require- 
ments of the copyright laws of the United States. 

A proclamation was issued under the above Act in 
regard to Denmark, on December 9, 1920. 


RULES ADOPTED BY THE SUPREME COURT OF THE UNITED STATES FOR 
PRACTICE AND PROCEDURE UNDER SECTION 25 OF AN ACT TO AMEND 
AND CONSOLIDATE THE ACTS RESPECTING COPYRIGHT, APPROVED 
MARCH 4, 1909. TO GO INTO EFFECT JULY 1, 1909. 


ile 


The existing rules of equity practice, so far as they may be ap- 
plicable, shall be enforced in proceedings instituted under section 
twenty-five (25) of the act of March fourth, nineteen hundred and 
nine, entitled ‘‘An act to amend and consolidate the acts respecting 


copyright.” 
2. 


A copy of the alleged infringement of copyright, if actually made, 
and a copy of the work alleged to be infringed, should accompany 
the petition, or its absence be explained; except in cases of alleged 
infringement by the public performance of dramatic and dramatico- 
musical compositions, the delivery of lectures, sermons, addresses, and 
so forth, the infringement of copyright upon sculptures and other 
similar works and in any case where it is not feasible. 


3. 


Upon the institution of any action, suit, or proceeding, or at any 
time thereafter, and before the entry of final judgment or decree 
therein, the plaintiff or complainant, or his authorized agent or attor- 
ney, may file with the clerk of any court given jurisdiction under 
section 34 of the act of March 4, 1909, an affidavit stating, upon the 
best of his knowledge, information, and belief, the number and loca- 
tion, as near as may be, of the alleged infringing copies, records, 
plates, molds, matrices, etc., or other means for making the copies 
alleged to infringe the copyright, and the value of the same, and with 
such affidavit shall file with the clerk a bond executed by at least two 
sureties and approved by the court or a commissioner thereof. 


4, 


Such bond shall bind the sureties in a specified sum, to be fixed by 
the court, but not less than twice the reasonable value of such in- 
fringing copies, plates, records, molds, matrices, or other means for 
making such infringing copies, and be conditioned for the prompt 
prosecution of the action, suit or proceeding; for the return of said 
articles to the defendant, if they or any of them are adjudged not to 
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be infringements, or if the action abates, or is discontinued before 
they are returned to the defendant; and for the payment to the de- 
fendant of any damages which the court may award to him against 
the plaintiff or complainant. Upon the filing of said affidavit and 
bond, and the approval of said bond, the clerk shall issue a writ 
directed to the marshal of the district where the said infringing 
copies, plates, records, molds, matrices, etc., or other means of mak- 
ing such infringing copies shall be stated in said affidavit to be 
located, and generally to any marshal of the United States, directing 
the said marshal to forthwith seize and hold the same subject to the 
order of the court issuing said writ, or of the court of the district in 
which the seizure shall be made. 


5. 


The marshal shall thereupon seize said articles or any smaller 
or larger part thereof he may then or thereafter find, using such 
force as may be reasonably necessary in the premises, and serve 
on the defendant a copy of the affidavit, writ, and bond by deliver- 
ing the same to him personally, if he can be found within the district 
or if he can not be found, to his agent, if any, or to the person from 
whose possession the articles are taken, or if the owner, agent, or 
such person can not be found within the district by leaving said copy 
at the usual place of abode of such owner or agent, with a person of 
suitable age and discretion, or at the place where said articles are 
found, and shall make immediate return of such seizure, or attempted 
seizure, to the court. He shall also attach to said articles a tag or 
label stating the fact of such seizure and warning all persons from in 
any manner interfering therewith. 


6. 


A marshal who has seized alleged infringing articles, shall retain 
them in his possession, keeping them in a secure place, subject to the 
order of the court. 


7. 


Within three days after the articles are seized, and a copy of the 
affidavit, writ and bond are served as hereinbefore provided, the de- 
fendant shall serve upon the clerk a notice that he excepts to the 
amount of the penalty of the bond, or to the sureties of the plaintiff 
or complainant, or both, otherwise he shall be deemed to have waived 
all objection to the amount of the penalty of the bond and the sufhi- 
ciency of the sureties thereon. If the court sustain the exceptions it 
may order a new bond to be executed by the plaintiff or complainant, 
or in default thereof within a time to be named by the court, the 
property to be returned to the defendant. 


RULES FOR PRACTICE AND PROCEDURE se 


8. 


Within ten days after service of such notice, the attorney of the 
plaintiff or complainant shall serve upon the defendant or his attor- 
ney a notice of the justification of the sureties, and said sureties shall 
justify before the court or a judge thereof at the time therein stated. 


7. 


The defendant, if he does not except to the amount of the penalty 
of the bond or the sufficiency of the sureties of the plaintiff or com- 
. plainant, may make application to the court for the return to him of 
the articles seized, upon filing an affidavit stating all material facts 
and circumstances tending to show that the articles seized are not 
infringing copies, records, plates, molds, matrices, or means for mak- 
ing the copies alleged to infringe the copyright. 


10. 


Thereupon the court in its discretion, and after such hearing as it 
may direct, may order such return upon the filing by the defendant 
of a bond executed by at least two sureties, binding them in a specified 
sum to be fixed in the discretion of the court, and conditioned for the 
delivery of said specified articles to abide the order of the court. The 
plaintiff or complainant may require such sureties to justify within 
ten days of the filing of such bond. 


IN be 


Upon the granting of such application and the justification of the 
sureties on the bond, the marshal shall immediately deliver the arti- 
cles seized to the defendant. 


12. 


Any service required to be performed by any marshal may be per- 
formed by any deputy of such marshal. 


13. 


For services in cases arising under this section, the marshal shall 
be entitled to the same fees as are allowed for similar services in other 
cases. 


RULES AND REGULATIONS FOR THE REGISTRATION OF CLAIMS TO 
COPYRIGHT. 


Under the provisions of section 53 ‘That, subject to the approval 
of the Librarian of Congress, the Register of Copyrights shall be 
authorized to make rules and regulations for the registration of claims 
to copyright as provided by this act,” the Rules and Regulations for 
the Registration of Claims to Copyright have been published as 
Copyright Office Bulletin No. 15. 

Copies of this Bulletin can be obtained from the Copyright Office 
upon request. 


COPYRIGHT OF LABELS AND PRINTS DESIGNED TO BE USED FOR 
ARTICLES OF MANUFACTURE. 


The new copyright law approved March 4, 1909, going into effect 
on July 1, 1909, did not repeal the copyright act of June 18, 1874, 
according to the opinion of the Attorney-General, of December 22, 
1909. Labels or prints designed to be used for articles of manu- 
facture should therefore be registered in the Patent Office. 


Section 3 of the act of June 18, 1874, reads as follows: 


Sec. 3. That in the construction of this act the words ‘‘engraving, cut, and 
print’”’ shall be applied only to pictorial illustrations or works connected with the 
fine arts, and no prints or labels designed to be used for any other articles of manu- 
facture shall be entered under the copyright law, but may be registered in the Patent 
Office. And the Commissioner of Patents is hereby charged with the supervision 
and control of the entry or registry of such prints or labels, in conformity with the 
regulations provided by law as to copyright of prints, except that there shall be paid 
for recording the title of any print or label, not a trade-mark, six dollars, which shall 
cover the expense of furnishing a copy of the record, under the seal of the Commis- 
sioner of Patents, to the party entering the same. : 
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INTERNATIONAL COPYRIGHT RELATIONS. 


PRESIDENTIAL PROCLAMATIONS. 


[See Sec. 8. Page 11: 5.] 


The following proclamations have been issued by the President, by 
which copyright protection is granted in the United States to works 
of authors who are citizens or subjects of the countries named. It 
is to be noted that this protection does uot include ‘‘copyright con- 
trolling the parts of instruments serving to reproduce mechanically 
the musical work” provided in Sec. 1 (e) of the Act of March 4, 1909, 
except in the case of the countries named in the second part of this 
list. 

July 1, 1891—Belgium, France, Great Britain and the British pos- 
sessions, and Switzerland. (Stat. L., vol. 27, pp. 981-982.) 

April 15, 1892—Germany. (Stat. L., vol. 27, pp. 1021-1022.) 

October 31, 1892—Italy. (Stat. L., vol. 27, p. 1043.) 

May 8, 1893—Denmark. (Stat. L., vol. 28, p. 1219.) 

July 20, 1893—Portugal. (Stat. L., vol. 28, p. 1222.) 

July 10, 1895—Spain. (tat. L., vol. 29, p. 871.) 

February 27, 1896—Mexico. (Stat. L., vol. 29, p. 877.) 

May 25, 1896—Chile. (Stat. L., vol. 29, p. 880.) 

April 11, 1899—Spain. (Treaty of peace, Art. XIII.) (Stat. L., 
vol. 30, pp. 1754, 1760-1761, 1762.) 

October 19, 1899—Costa Rica. (Stat. L., vol. 31, pp. 1955-1956.) 

November 20, 1899—Netherlands and possessions. (Stat. L., vol. 
31, p. 19461.) 

November 17, 1903—Cuba. (Stat. L., vol. 33, pt. 2, p. 2324.) 

January 13, 1904—China. (Treaty of October 8, 1903, Article XI.) 
(Stat. L., vol. 33, pt. 2, pp. 2208, 2213-2214.) 

July 1, 1905—Norway. (Stat. L., vol. 34, pt. 3, pp. 3111-3112.) 

May 17,1906—Japan. (Treaty of November 10,1905.) (Stat. L., 
vol. 34, pt. 3, pp. 2890-2891.) 

September 20, 1907—Austria. (Stat. L., vol. 35, pt. 2, p. 2155.) 

April 9, 1908—Convention between the United States and other 
powers on literary and artistic copyrights, signed at the City of 
Mexico, January 27,1902. (This treaty had previously been ratified 
and the ratifications deposited by the following countries: Guate-. 
mala, Salvador, Costa Rica, Honduras, and Nicaragua.) (Stat. L.., 
vol. 35, pt. 2, pp. 1934-1946. English, French, and Spanish texts.) 

August 11, 1908—Japan. (Treaty of May 19, 1908, for protection: 
in China.) (Stat. L., vol. 35, pt. 2, pp. 2044-2046.) | 

August 11, 1908—Japan. (Treaty of May 19, 1908, for protection 
in Korea.) (Stat. L., vol. 35, pt. 2, pp. 2041-2043.) 
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April 9, 1910—Austria, Belgium, Chile, Costa Rica, Cuba, Den- 
mark, France, Germany, Great Britain and her possessions, Italy, 
Mexico, the Netherlands and possessions, Norway, Portugal, Spain, 
and Switzerland. (Stat. L., vol. 36, pt. 2, pp. 2685-2686.) 

June 29, 1910—Luxemburg. (Stat. L., vol. 36, pt. 2, p. 2716.) 

May 26, 1911—Sweden. (Effective June 1, 1911.) (Stat. L., vol. 
37, pt. 2, pp. 1682-1683.) 

October 4, 1912—Tunis. (Stat. L., vol. 37, pt. 2, p. 1765.) 

October 15, 1912—Hungary. (Copyright convention between the 
United States and Hungary, effective October 16, 1912, including 
protection under Sec. 1 (e).) (Stat. L., vol. 37, pt. 2, pp. 1631-1633.) 

July 13, 1914—Copyright convention between the United States 
and other American Republics, signed at Buenos Aires, August 11, 
1910. (This convention is understood to be in effect as between the 
United States and Bolivia, Brazil, Costa Rica, Dominican Republic, 
Ecuador, Guatemala, Haiti, Honduras, Nicaragua, Panama, Para- 
guay, and Uruguay.) (Stat. L., vol. 38, pt. 2, pp. 1785-1798. 
Spanish, English, Portuguese, and French texts.) 


PRESIDENTIAL PROCLAMATIONS UNDER SECTION 1 (e). 


December 8, 1910—Germany. (Stat. L., vol. 36, pt. 2, pp. 2761- 
2762.) 

June 14, 1911—Belgium (effective July 1, 1909), Luxemburg 
(effective June 29, 1910), and Norway (effective Sept. 9, 1910). 
(Stat. L., vol. 37, pt. 2, pp. 1687-1690.) 

- November 27, 1911—Cuba. (Stat. L., vol. 37, pt. 2, pp. 1721- 
1722.) ; 

October 15, 1912—Hungary. (See above.) 

January 1, 1915—Great Britain. (British order in council issued 
Feb. 3, 1915, effective Jan. 1, 1915.) (Stat. L., vol. 38, pt. 2, pp. 
2044-2045.) 

May 1, 1915—Italy. (Stat. L., vol. 39, pt. 2, pp. 1725-1726.) 

February 9, 1917—New Zealand (effective Dec. 1, 1916). (Stat. 
L., vol. 39, pt. 2, pp. 1815-1816.) 

April 3, 1918—Australia, and the territories of Papua and Norfolk 
Island (effective Mar.15, 1918). (Stat. L:, vol. 40, pt.2,pp. 1764-1766.) 
May 24, 1918—France. (Stat. L., vol. 40, pt. 2, pp. 1784-1785.) 

February 27, 1920—Sweden (effective Feb. 1, 1920). (Stat. Li, 
vol. 41, pt..2, pp. 1787-1788.) 

December 9, 1920—Denmark. (Stat. L., vol. 41, pt. 2, pp. 1810- 
1812.) 

February 26, 1923—The Netherlands. (Effective Oct. 2, 1922.) 


PRESIDENTIAL PROCLAMATIONS UNDER ACT OF DECEMBER 18, 1919. 
See page 34B. 


COPYRIGHT. 


By Tue PRESIDENT OF THE UNITED States or AMERIOA, 
A PROCLAMATION, 


Whereas it is provided by the act of Congress of March 4, 1909, 
entitled ‘‘An act to amend and consolidate the acts respecting copy- 
right,” that the benefits of said act, excepting the benefits under sec- 
tion 1 (¢) thereof, as to which special conditions are imposed, shall 
extend to the work of an author or proprietor who is a citizen or 
subject of a foreign State or nation, only upon certain conditions set 
forth in section 8 of said act, to wit: 

(a) When an alien author or proprietor shall be domiciled within 
the United States at the time of the first publication of his work; or 

(b) When the foreign State or nation of which such author or pro- 
prietor is a citizen or subject grants, either by treaty, convention, 
agreement, or law, to citizens of the United States the benefit of 
copyright on substantially the same basis as to its own citizens, or 
copyright protection substantially equal to the protection secured 
to such foreign author under this act or by treaty; or when such 
foreign State or nation is a party to an international agreement which 
provides for reciprocity in the granting of copyright, by the terms 
of which agreement the United States may, at its pleasure, become a 
party thereto: 

And whereas it is also provided by said section that “The existence 
of the reciprocal conditions aforesaid shall be determined by the 
President of the United States, by proclamation made from time to 
time as the purposes of this act may require”: 

And whereas satisfactory evidence has been received that in Aus- 
tria, Belgium, Chile, Costa Rica, Cuba, Denmark, France, Germany, 
Great Britain and her possessions, Italy, Mexico, the Netherlands 
and possessions, Norway, Portugal, Spain, and Switzerland the law 
permits and since July 1, 1909, has permitted to citizens of the United 
States the benefit of copyright on substantially the same basis as to 
citizens of those countries: 

Now, therefore, I, Wittt1am Howarp Tart, President of the United 
States of America, do declare and proclaim that one of the alternative 
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conditions specified in section 8, of the act of March 4, 1909, is now 
fulfilled, and since July 1, 1909, has continuously been fulfilled, in 
respect to the citizens or subjects of Austria, Belgium, Chile, Costa 
Rica, Cuba, Denmark, France, Germany, Great Britain and her 
possessions, Italy, Mexico, the N etherlands and possessions, Norway,. 
Portugal, Spain, and Switzerland, and that the citizens or subjects 
of the aforementioned countries are and since July 1, 1909, have been 
entitled to all of the benefits of the said act other than the benefits 
under section 1 (e) thereof, as to which the inquiry is still pending. 
In testimony whereof, I have hereunto set my hand and caused the 
seal of the United States to be affixed. 
Done at the city of Washington this ninth day of April, 
[staL.] in the year of our Lord one thousand nine hundred and ten, 
and of the Independence of the United States of America 
the one hundred and thirty-fourth. 
Wo. H. Tarr. 
By the President: 
P. C. Knox, 
Secretary of State. 


In ‘The Statutes at Large of the United States of America, from March, 1909, ta 
March, 1911.’’ Vol. 36, part 2. 8vo. Washington, 1911, pp. 2685-2686. 


COPYRIGHT CONVENTION BETWEEN THE UNITED 
STATES AND OTHER AMERICAN REPUBLICS 


Signed at Buenos Aires, August 11, 1910; ratification ad- 
vised by the Senate, February 15, 1911; ratified by the 
President, March 12, 1911; ratification of the United 
States deposited with the Government of the Argentine 
Republic, May 1, 1911; proclaimed July 13, 1914 


By THe PRESIDENT OF THE UNITED StaTEes OF AMERICA 
A PROCLAMATION 


Whereas, a Convention on Literary and Artistic Copy- 
right between the United States of America and the 
Argentine Republic, Brazil, Chile, Colombia, Costa Rica, 
Cuba, Dominican Republic, Ecuador, Guatemala, Haiti, 
Honduras, Mexico, Nicaragua, Panama, Paraguay, Peru, 
Salvador, Uruguay, and Venezuela was concluded and 
signed by their respective Plenipotentiaries at Buenos 
Aires on the eleventh day of August, one thousand nine 
hundred and ten, the original of which Convention, being 
in the Spanish, English, Portuguese and French languages, 
is word for word as follows: 


FourtH INTERNATIONAL AMERICAN CONVENTION 
LITERARY AND ARTISTIC COPYRIGHT 


Their Excellencies the Presidents of the United States 
of America, the Argentine Republic, Brazil, Chili, Colom- 
bia, Costa Rica, Cuba, Dominican Republic, Ecuador, 
Guatemala, Haiti, Honduras, Mexico, Nicaragua, Panama, 
Paraguay, Peru, Salvador, Uruguay and Venezuela; 

Being desirous that their respective countries may be 
represented at the Fourth International American Con- 
ference, have sent thereto the following Delegates duly 
authorized to approve the recommendations, resolutions, 
conventions and treaties which they might deem advan- 
tageous to the interests of America: 

‘(Here follow the names of the respective delegates, 
omitted.] 

Who, after having presented their credentials and the 
same having been found in due and proper form, have 
agreed upon the following Convention on Literary and 
Artistic Copyright. 


International 
Copyright Con- 
vention: Pre- 
amble. 


Contracting 
powers. 


Plenipotentia- 
Ties. 


Literary and 
artistic copy- 
right. 
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patergenition, of ARTICLE 1. The signatory States acknowledge and pro- 
tect the rights of Literary and Artistic Property in con- 
formity with the stipulations of the present Convention. 

ofcoime’* Articte 2. In the expression “Literary and Artistic 
works” are included books, writings, pamphlets of all 
kinds, whatever may be the subject of which they treat, 
and whatever the number of their pages; dramatic or 
dramatico-musical works; choreographic works; musical 
compositions with or without words; drawings, paint- 
ings, sculpture, engravings; photographic works; astro- 
nomical or geographical globes; plans, sketches or plastic 
works relating to geography, geology or topography, 
architecture or any other science; and, finally, all pro- 
ductions that can be published by any means of impres- 
sion or reproduction. 


ogo reo. ARTICLE 3. The acknowledgment of a copyright ob- 


fry State" tained in one State, in conformity with its laws, shall 
produce its effects of full right in all the other States 
without the necessity of complying with any other for- 
mality, provided always there shall appear in the work 
a statement that indicates the reservation of the property 
right. 

Peele rh saaeeek 4. The copyright of a literary or artistic work, 
includes for its author or assigns the exclusive power of 
disposing of the same, of publishing, assigning, translating, 
or authorizing its translation and reproducing it in any 
form whether wholly or in part. 

Nameofauthor. ARTICLE 5. The author of a protected work, except in 
case of proof to the contrary, shall be considered the 
person whose name or well known nom de plume is in- 
dicated therein ; consequently suit brought by such author 
or his representative against counterfeiters or violators, 
shall be admitted by the Courts of the Signatory States. 

_Term of copy. ARTICLE 6. The authors or their assigns, citizens or 

aa domiciled foreigners, shall enjoy in the signatory coun- 
tries the rights that the respective laws accord, without 
those rights being allowed to exceed the term of protec- 
tion granted in the country of origin. 

Worksissuedin Hor works comprising several volumes that are not 

volumes or parts, P é y 
published simultaneously, as well as for bulletins, or 
parts, or periodical publications, the term of the copy- 
right will commence to run, with respect to each volume, 
bulletin, part, or periodical publication, from the respec- 
tive date of its publication. 
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Articte 7. The country of origin of a work will be ,,Country of ort 
deemed that of its first publication in America, and if it 
shall haye appeared simultaneously in several of the 
signatory countries, that which fixes the shortest period 
of protection. 

Arricte 8. A work which was not originally copy- gnosis: 
righted shall not be entitled to copyright in subsequent Bp pore 
editions. 

Arrictr 9. Authorized translations shall be protected Translations. 
in the same manner as original works. 

Translators of works concerning which no right of guar- 
anteed property exists, or the guaranteed copyright of 
which may have been extinguished, may obtain for their 
translations the rights of property set forth in Article 
3rd but they shall not prevent the publication of other 
translations of the same work. 

ArricLe 10. Addresses or discourses delivered or read , Newspaner, re. 


5 s - ports of public 
before deliberative assemblies, Courts of Justice, or at addresses, ete., 


public meeting, may be printed in the daily press without 
the necessity of any authorisation, with due regard, how- 
ever, to the provisions of the domestic legislation of each 
nation. 

Articte 11. Literary, scientific or artistic writings, ,,Pajodical con: 
whatever may be their subjects, published in newspapers ‘te? 
or magazines, in any one of the countries of the Union, 
shall not be reproduced in the other countries without 
the consent of the authors, With the exception of the 
works mentioned, any article in a newspaper may be 
reprinted by others, if it has not been expressly pro- Notice. 
hibited, but in every case, the source from which it is 
taken must be cited. 

News and miscellaneous items published merely for , News items not 
general information, do not enjoy protection under this an 
convention. 

Articte 12. The reproduction of extracts from literary _ Extracts for in- 
or artistic publications for the purpose of instruction or pre ae 
chrestomathy, does not confer any right of property, 
and may, therefore, be freely made in all the signatory 
countries. 

Articie 13. The indirect appropriation of unauthorised | Unauthorized 
parts of a literary or artistic work, having no original work legal. 
character, shall be deemed an illicit reproduction, in so 
far as effects civil liability. ah 
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of epreduction The reproduction in any form of an entire work, or of 
withnotesillegal. the greater part thereof, accompanied by notes or com- 
mentaries under the pretext of literary criticism or am- 
plification, or supplement to the original work, shall also 
be considered illicit. 

ArtIcLe 14. Every publication infringing a copyright 
may be confiscated in the signatory countries in which 
the original work had the right to be legally protected, 

Other penalties. without prejudice to the indemnities or penalties which 
the counterfeiters may have incurred according to the 
laws of the country in which the fraud may have been 
committed. } 

ermal see = ARTICLE 15. Each of the Governments of the signatory 

— countries, shall retain the right to permit, inspect, or pro- 
hibit the circulation, representation or exhibition of works 
or productions, concerning which the proper authority 
may have to exercise that right. 

of convention ARTICLE 16. The present Convention shall become op- 
erative between the Signatory States which ratify it, 
three months after they shall have communicated their 
ratification to the Argentine Government, and it shall 
remain in force among them until a year after the date 

of eenunciation when it may be denounced. This denunciation shall be 
addressed to the Argentine Government and shall be with- 
out force except with respect to the country making it. 

Signatures. In witness whereof, the Plenipotentiaries have signed 

the present treaty and affixed thereto the Seal of the 
Fourth International American Conference. 
Made and signed in the City of Buenos Aires on the 

August 11,1910 eleventh day of August in the year one thousand nine 
hundred and ten, in Spanish, English, Portuguese and 
French, and deposited in the Ministry of Foreign Affairs 
of the Argentine Republic, in order that certified copies 
be made for transmission to each one of the signatory 
nations through the appropriate diplomatic channels. 

[Here follow the signatures (omitted) of the delegates 
of the United States of America and the other nineteen 
contracting states: Argentine Republic, Brazil, Chili, Co- 
lombia, Costa Rica, Cuba, Dominican Republic, Ecuador, 
Guatemala, Haiti, Honduras, Mexico, Nicaragua, Panama, 

Paraguay, Peru, Salvador, Uruguay, Venezuela.] 
denotes 1°" And whereas, the said Convention has been ratified by 
. the Government of the United States, by and with the 
advice and consent of the Senate thereof, and by the 


Confiscation, 
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Governments of the Dominican Republic, Guatemala, 
Honduras, Panama, Nicaragua, and Ecuador,! and the 
ratifications of the said Governments were, by the pro- 
visions of Article 16 of the said Convention, deposited 
by their respective Plenipotentiaries with the Government 
of the Argentine Republic; 

Now, therefore, be it known that I, Woodrow Wilson, Proclamation 
President of the United States of America, have caused 
the said Convention to be made public, to the end that 
the same and every article and clause thereof may be 
observed and fulfilled with good faith by the United States 
and the citizens thereof. 

In testimony whereof, I have hereunto set my hand and 
caused the seal of the United States to be affixed. 

Done at the City of Washington this thirteenth day of suty 13,1914. 

July in the year of our Lord one thousand nine 
[seat] hundred and fourteen, and of the Independence 
of the United States of America the one hun- 
dred and thirty-ninth. 
Wooprow Witson 

By the President: 

W. J. Bryan 
Secretary of State 





1This copyright convention, signed at Buenos Aires, August 11, 1910, is understood to be in effect as 
between the United States and Bolivia, Brazil, Costa Rica, Dominican Republic, Ecuador, Guatemala, 
Haiti, Honduras, Nicaragua, Panama, Paraguay, pempenbemier, and Uruguay. (Text of the treaty in 
the Spanish, English, Portuguese, and French languages, is printed in Stat. L., v. 38, pt. 2, pp. 1785-98.) 
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Unitrep STATES AND HunGary. 
IN FORCE OCTOBER 16, 1912. 


The President of the United States of America and His Majesty 
the Emperor of Austria, King of Bohemia, etc., and Apostolic King 
of Hungary, desiring to provide, between the United States of America 
and Hungary, for a reciprocal legal protection in regard to copyright 
of the citizens and subjects of the two countries, have, to this end, 
decided to conclude a convention, and have appointed as their pleni- 
potentiaries: 

The President of the United States of America— 

Richard C. Kerens, Ambassador Extraordinary and Plenipoten- 
tiary of the United States of America to His Imperial and Royal 
Apostolic Majesty; and 

His Majesty the Emperor of Austria, King of Bohemia, etc., and 
Apostolic King of Hungary— 

Count Paul Esterhazy, Baron of Galintha, Viscount of Frakné, 
Privy Councillor and Chamberlain, Chief of Section in the Ministry 
of the Imperial and Royal House and of Foreign Affairs, and 

Dr. Gustavus de Tory, Secretary of State in the Royal Hungarian 
Ministry of Justice; 

Who, having communicated to each other their full powers, found 
to be in good and due form, have agreed as follows: 


ARTICLE 1. 


Authors who are citizens or subjects of one of the two countries or 
their assigns shall enjoy in the other country, for their literary, 
artistic, dramatic, musical, and photographic works (whether unpub- 
lished or published in one of the two countries) the same rights which 
the respective laws do now or may hereafter grant to natives. 

The above provision includes the copyright control of mechanical 
musical reproductions. 


ARTICLE 2. 


The enjoyment and the exercise of the rights secured by the present 
Convention are subject to the performance of the conditions and 
formalities prescribed by the laws and regulations of the country 
where protection is claimed under the present Convention; such 
enjoyment and such exercise are independent of the existence of 
protection in the country of origin of the work. 
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ARTICLE 3. 


The term of copyright protection granted by the present Conven- 
tion shall be regulated by the law of the country where protection 
is claimed. 

ARTICLE 4, 


The present Convention shall be ratified and the ratifications shall 
be exchanged at Washington as soon as possible. 


ARTICLE 5. 


The present Convention shall be put in force one month after the 
exchange of ratifications, and shall remain in force until the termi- 
nation of a year from the day on which it may have been denounced. 

In faith whereof the Plenipotentiaries have signed the present 
Convention in two copies, each in English and Hungarian languages, 
and have affixed thereto their seals. 

Done at Budapest, the 30th day of January, 1912. 

(SEAL) Ricuarp C. KErens. 
(SEAL) EsteruAzy PAu. 
(SEAL) Tory GusTiv. 


Nore.—Ratification was advised by the Senate, July 23, 1912; ratifications were 
exchanged, September 16, 1912; proclaimed by the President, October 15,1912: 
The Convention went into force October 16, 1912. 


In “The Statutes at Large of the United States of America, from March, 1911, to 
March, 1913.”’ Vol. 37, part 2. 8vo. Washington, 1913, pp. 1631-1633. 


GREAT BRITAIN 


Order in Council under the Copyright Act, 1911 (1 & 2 Geo. 
5, c. 46), regulating Copyright Relations with the United 
States of America. 


At the Court at Buckingham Palace, the 3d day of Feb- 
ruary, 1915. 


Present, Tur Krnqa’s Most Excettent Masesty, Lorp 
PRESIDENT, ViscounT Kwnotiys, Lorp CHAMBERLAIN, 

Mr. Secretary Harcourt, Mr. ArtHur HENDERSON, 
Sm Witiram Macerecor, Lorp Justice BANKEs. 

Whereas by a Proclamation of the President of the v. s. procta 
United States of America, dated the 9th April, 1910, the we ee 
benefits of the United States Act of 1909, entitled ‘“‘An 
Act to Amend and Consolidate the Acts respecting Copy- 
right,’ were extended to the subjects of Great Britain 
and her possessions, but no provision was made therein 
for the protection of the musical works of British othe 
subjects against reproduction by means of mechanical duction. 
contrivances: 

And whereas His Majesty is advised that the Govern- 
ment of the United States of America has undertaken, 
upon the issue of this Order, to grant such protection 
to the musical works of British subjects: 

And whereas by reason of these premises His Majesty British eop 
is satisfied that the Government of the United States of "°°" 
America has made, or has undertaken to make, such 
provision as it is expedient to require for the protection 
of works entitled to copyright under the provisions of Part 
1 of the Copyright Act, 1911: 

And whereas by the Copyright Act, 1911, authority is _ self-governing 
conferred upon His Majesty to extend, by Order in Coun- cluded. fa 
cil, the protection of the said Act to certain classes of 
foreign works within any part of His Majesty’s Dominions, 
other than self-governing dominions, to which the said 
Act extends: 

And whereas it is desirable to provide protection within Copunituted 
the said dominions for the unpublished works of citizens citizens. ae 
of the United States of America: 

Now, therefore, His Majesty, by and with the advice 
of His Privy Council, and by virtue of the authority con- 
ferred upon him by the Copyright Act, 1911, is pleased 


to order, and it is hereby ordered, as follows:— 
51 
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BR ee Sh a The Copyright Act, 1911, including the provisions 
as to existing works, shall, subject to the provisions of the 
said Act and of this Order, apply— 


matic musical (2) to literary, dramatic, musical and artistic works the 


and artiste authors whereof were at the time of the making of the 
works Citizens of the United States of America, in like 
manner as if the authors had been British Subjects: 

Residence. (b) in respect of residence in the United States of 
America, in like manner as if such residence had been 
residence in the parts of His Majesty’s dominions to. 
which the said Act extends. 
Provided that— 

righ SP" G). The term of copyright within the parts of His 
Majesty’s dominions to which this Order applies shall not 
exceed that conferred by the law of the United States of 
America: 

formats 24 Gi) the enjoyment of the rights conferred by this Order 

shall be subject to the accomplishment of the conditions 

and formalities prescribed by the law of the United States 

of America: 

(ii) in the application to existing works of the provi- 
sions of Section 24 of the Copyright Act, 1911, the com- 
mencement of this Order shall be substituted for the 26th 
July, 1910, in subsection 1 (b). 
acts governing 2, This Order shall apply to all His Majesty’s Domin- 
cluded in thisjons, Colonies and Possessions, with the exception of those 

hereinafter named, that is to say :— 
The Dominion of Canada. 
The Commonwealth of Australia. 
The Dominion of New Zealand. 
The Union of South Africa. 
Newfoundland. 
ine 2 3, This Order shall come into operation on the 1st day 
of January, 1915, which day is in this Order referred to 
as the commencement of this Order. 
And the Lords Commissioners of His Majesty’s Treas- 
ury are to give the necessary Orders accordingly. 
Americ FirzRoy. 


Existing works. 


COPYRIGHT—GREAT BRITAIN 
By Tue PRESIDENT OF THE UNITED STATES OF AMERICA, 
A, PROCLAMATION 


Whereas it is provided by the Act of Congress of March | U.S. copyright 
4, 1909, entitled ‘‘An Act to Amend and Consolidate the ve a 
Acts Respecting Copyright,” that the provisions of said 
Act, ‘‘so far as they secure copyright controlling the 
parts of instruments serving to reproduce mechanically ,, Se. 1 (), Con- 


the musical work, shall include only compositions pub- ial, musi re 
lished and copyrighted after this Act goes into effect, and 

shall not include the works of a foreign author or com- 

poser unless the foreign state or nation of which such 

author or composer is a citizen or subject grants, either 

by treaty, convention, agreement, or law, to citizens of 

the United States similar rights’’: 

And whereas it is further provided that the copyright | See. AE ce 
secured by the Act shall extend to the work of an author secure protection. 
or proprietor who is a citizen or subject of a foreign state 
or nation, only upon certain conditions set forth in section 
8 of said Act, to wit: 

(a) When an alien author or proprietor shall be domi- pavenvaakh ior 
ciled within the United States at the time of the first 
publication of his work; or 

(b) When the foreign state or nation of which such foes solpeee es 
author or proprietor is a citizen or subject grants, either "#3" 
by treaty, convention, agreement, or law, to citizens of 
the United States the benefit of copyright on substantially 
the same basis as to its own citizens, or copyright pro- 
tection substantially equal to the protection secured to 
such foreign author under this Act or by treaty; or when 
such foreign state or nation is a party to an international Pct a, 
agreement which provides for reciprocity in the granting 
of copyright, by the terms of which agreement the United 
States may, at its pleasure, become a party thereto: 

And whereas it is also provided by said section that ,,Prockmation 
“The existence of the reciprocal conditions aforesaid shall 
be determined by the President of the United States, by 
proclamation made from time to time as the purposes of 
this Act may require”’: 

And whereas satisfactory official assurance has been Pie eho 

ouncil issued. 


given that, by virtue of the authority conferred by the 
53 
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British copy- 
right act, i911. 
Subject matter 


of copyright. 


Residence. 


Term of copy- 
right. 


Formalities and 
conditions. 


Existing works. 


Self - governing 
dominions not in- 
eluded in this 
Order. 


Date of effect, 
Jan. 1, 1915, 


Proclamation. 
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British Copyright Act, 1911, a British Order in Council 
has been issued of even date with this Proclamation 
directing :— 

1. That “the Copyright Act, 1911, including the pro- 
visions as to existing works, shall, subject to the pro- 
visions of the said Act and of this Order, apply— 

(a) to literary, dramatic, musical and artistic works 
the authors whereof were at the time of the making 
of the works citizens of the United States of America, 
in like manner as if the authors had been British 
subjects: 

(b) in respect of residence in the United States of 
America, in like manner as if such residence had 
been residence in the parts of His Majesty’s domin- 
ions to which the said Act extends. 

Provided that— 

(i) the term of copyright within the parts of His 
Majesty’s dominions to which this Order applies shall 
not exceed that conferred by the law of the United 
States of America: 

(i) the enjoyment of the rights conferred by this 
Order shall be subject to the accomplishment of the 
conditions and formalities prescribed by the law of 
the United States of America: 

(iii) in the application to existing works of the 
provisions of Section 24 of the Copyright Act, 1911, 
the commencement of this Order shall be substituted 
for the 26th July, 1910, in subsection 1 (b).”’ 

2. That ‘this Order shall apply to all His Majesty’s 
dominions, colonies and possessions with the exception 
of those hereinafter named, that is to say:—The Dominion 
of Canada, The Commonwealth of Australia, The Dominion 
of New Zealand, The Union of South Africa, Newfound- 
land.”’ 

3. That ‘‘this Order shall come into operation on the 
first day of January, 1915, which day is in this Order 
referred to as the commencement of this Order. 

And the Lords Commissioners of His Majesty’s Treasury 
are to give the necessary Orders accordingly.” 

Now, therefore, I, Woodrow Wilson, President of the 
United States of America, do declare and proclaim that 
one of the alternative conditions specified in section 8 (b) 
of the Act of March 4, 1909, now exists and is fulfilled in 
respect to the subjects of Great Britain and the British 
dominions, colonies and possessions, with the exception 
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of Canada, Australia, New Zealand, South Africa, and 
Newfoundland, and that such subjects shall be entitled 
to all the benefits of section 1 (e) of the said Act, on and 
after January 1, 1915. 
In testimony whereof, I have hereunto set my han 
and caused the seal of the United States to be affixed. 
Done at the City of Washington this first day of Jan-pjtin.° °° 
uary, in the year of our Lord one thousand nine 
[spat] hundred and fifteen, and of the Independence of 
the United States of America the one hundred 
and thirty-ninth. 


d Execution. 


Wooprow WILSON. 


By Tue PRESIDENT: 
W. J. Bryan, 
Secretary of State. 


In “The Statutes at Large of the United States of America, from 
March, 1913, to March, 1915.’’ Vol. 38, part 2. 8vo. Washington, 
1915, pp. 2044-2045. 


RT. HON. ARTHUR BALFOUR TO HON. W. H. PAGE. 


[Lonpon] Foreren Orrice, 8. W.1, May 17, 1918. 
“Your EXcELLENCY: 

With reference to your note no. 411 of March 20th, I have the honour to state that 
the object of the Order in Council of the 3rd February, 1915, was to provide protection 
within the Dominions to which the British Copyright Act extends for the unpublished 
works of citizens of the United States of America, and by the issue of such order, to 
obtain from the Government of the United States of America protection against 
reproduction by means of mechanical contrivances for the works of British subjects. 

2. The operative part of the Order accordingly places American authors upon the 
same footing as British authors in respect of unpublished works, subject to certain 
conditions. 

3. In the case of published works the copyright conferred by the British Act is 
dependent upon the place of publication of the work and not upon the nationality of 
the author; and the Order in Council contains no provision making first publication 
in the United States equivalent to first publication in the parts of His Majesty’s 
Dominions to which the Act extends. * * * American authors, therefore, can 
still only obtain protection in this country for their published works by first (or simul- 
taneous) publication in the parts of His Majesty’s Dominions to which the Act extends, 
orin Allied or neutral countries belonging to the International Copyright Union under 
the provisions of the Order in Council under the Copyright Act relating to the foreign 
countries of the Union. Further, the publishers of books by American authors 
published in the United Kingdom must still comply with the requirements of section 
15 of the Act as to deposit of copies in certain libraries. * * *” 

For the Secretary of State (signed) Vioror WELLESLEY. 


NEW ZEALAND—LIVERPOOL, GOVERNOR—ORDER IN 
COUNCIL—COPYRIGHT 


On Gokul. At the Government Buildings at Wellington, this second 
1916, day of February, 1916 


Present: The Right Honorable W. F. Massey, P. C., 
presiding in council. 
New Zealand Whereas by section thirty-three of the Copyright Act, 
copyright act, f A 
1913, 1913 (hereinafter referred to as “the said Act’’), the 
Governor may by Order in Council direct that the said 
Act (except such of the provisions thereof, if any, as may 
be specified in the Order) shall extend, inter alia— 
of neg maetnerap iho literary, dramatic, musical, and artistic works, 
or any Class thereof, the authors whereof were at the 
time of the making of the work subjects or citizens of a 
foreign country to which the Order relates, in like manner 
as if the authors were British subjects; 
ost an (b) in respect of residence in a foreign country to 
which the Order relates, in like manner as if such resi- 
dence were residence in New Zealand: 
{Unpublished © And whereas it is desirable to provide protection within 
citizens. New Zealand for the unpublished works of citizens of the 
United States of America: 
And whereas the Government of the United States of 
America has granted protection to works entitled to copy- 
right under the provisions of Part I of the said Act, or 
has undertaken to grant protection so far as such pro- 
tection does not already exist: 
Now, therefore, His Excellency the Governor of the 
Dominion of New Zealand, acting by and with the advice 
and consent of the Executive Council of the said Dominion, 
aaron, Replays doth hereby direct that the said Act (including the pro- 
ae visions as to existing works) shall, subject to the pro- 
visions of the said Act and of this Order, apply— 
oft = (a) to literary, dramatic, musical, and artistic works 
the authors whereof were at the time of the making of 
the works citizens of the United States of America, in 
like manner as if the authors had been British subjects; 
Residence. (b) in respect of residence in the United States of 
America, in like manner as if such residence had been 
residence in New Zealand: 
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Provided that— 

(i) the term of copyright within New Zealand shall not |, Term of copy: 
exceed that conferred by the law of the United States of 
America; 

(ii) the enjoyment of the rights conferred by this Order ,, Conditions and 
shall be subject to the accomplishment of the conditions 
and formalities prescribed by the law of the United 
States of America; 

(iii) in the application to existing works of the pro-  Existingworks 
visions of section thirty-two of the Copyright Act, 1913, 
the commencement of this Order shall be substituted for 
the Ist of July, 1913, in paragraph (b) of subsection (1). 

This Order in Connell shall come into operation on the; 
first day of December, one thousand nine hundred se i 


sixteen. 


are Dee. 


J. F. ANDREWS, 
Clerk of the Executive Council, 


COPYRIGHT—NEW ZEALAND. 
By THE PRESIDENT OF THE UNITED STATES OF AMERICA. 
A PROCLAMATION 


acest ian Whereas it is provided by the Act of Congress of 
March 4, 1909, entitled “An Act to Amend and Consoli- 
date the Acts Respecting Copyright,” that the provi- 
sions of said Act, “so far as they secure copyright con-. 
trolling the parts of instruments serving to reproduce 

oe®t (©. Me-mechanically the musical work, shall include only com- 

reproduction. positions published and copyrighted after this Act goes 
into effect, and shall not include the works of a foreign 
author or composer unless the foreign state or nation of 
which such author or composer is a citizen or subject: 
grants, either by treaty, convention, agreement, or law, 
to citizens of the United States similar rights”’; 

Bd eng poe And whereas it is further provided that the copyright 

secure protection. secured by the Act shall extend to the work of an author 
or proprietor who is a citizen or subject of a foreign 
state or nation, only upon certain conditions set forth in 
section 8 of said Act, to wit: 

aontign auther (a) When an alien author or proprietor shall be 
domiciled within the United States at the time of the 
first publication of his work; or 

Niger nr, (b) When the foreign State or nation of which such 

aa author or proprietor is a citizen or subject grants, either 
by treaty, convention, agreement, or law, to citizens of 
the United States the benefit of copyright on substan- 
tially the same basis as to its own citizens, or copyright 
protection substantially equal to the protection secured 
to such foreign author under this Act or by treaty; or 

International when such foreign State or nation is a party to an inter- 

agreement. 
national agreement which provides for reciprocity in the 
granting of copyright, by the terms of which agreement 
the United States may, at its pleasure, become a party 
thereto; 

mzigcamationcf ~~ And whereas it is also provided by said section that 
“The existence of the reciprocal conditions aforesaid 
shall be determined by the President of the United 
States, by proclamation made from time to time as the 
purposes of this Act may require”; 

58 
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And whereas there has been received from the Govern- 
ment of Great Britain satisfactory official assurance that 
the Government of New Zealand has issued an Order Bag sy Zeeiens 
Council, effective December 1, 1916, providing that the 
existing copyright law of that country, including the 
provisions as to existing works, shall, subject to the pro- 
visions of the said law and of the said Order, apply— 

(a) To literary, dramatic, musical, and artistic works ,({ublect inatter 
the authors whereof were at the time of the making o 
the works citizens of the United States of America, in 
like manner as if the authors had been British subjects; 

(b) In respect of residence in the United States of Residence. 
America, in like manner as if such residence had been 
residence in New Zealand. 

Provided that— 

(i) The term of copyright’ within New Zealand shall ae Be ee 
not exceed that conferred by the law of the United 
States of America: 

(ii) The enjoyment of the rights conferred by this , Formalitiesand 
Order shall be subject to the accomplishment of the con- 
ditions and formalities prescribed by the law of the United 
States of America: 

(wii) In the application to existing works of the pro- F*sting works. 
visions of section 32 of the Copyright Act, 1913, the com- 
mencement of this Order shall be substituted for the Ist 
July, 1913, in paragraph ()) of subsection (1). 

Now, therefore, I, Woodrow Wilson, President of the | P'cl2mation. 
United States of America, do declare and proclaim that 
one of the alternative conditions specified in sections 1 
(e) and 8 (b) of the Act of March 4, 1909, now exists and 
is fulfilled and since December 1, 1916, has been fulfilled 
in respect to the citizens of New Zealand, and that such , Effective Dec 
citizens are entitled to allthe benefits a section 1 (e) 
of the said Act, including ‘‘copyright controlling the 
parts of instruments serving to reproduce mechanically 
the musical work” in the case of all musical compositions 
by composers of New Zealand which have been published 
since December 1, 1916, and have been duly registered 
for copyright in the United States. 

In testimony whereof, I have hereunto set my hand and 
caused the seal of the United States to be affixed. 
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Date of procla- 
mation, Feb. 9, 
1917 


Done at the City of Washington this 9th day of Febru- 
ary, in the year of our Lord one thousand nine hundred 
and seventeen, and of the Independence of the United 
States of America the one hundred and forty-first. 

[SEAL.] Wooprow WILson 

By the President: 

Rosert LAnsine 
Secretary of State. 


In “The Statutes at Large of the United States of America, from December, 1915, 
to March, 1917.’ Vol. 39, part 2. 8 vo. Washington, 1917, pp. 1815-16. 


COPYRIGHT—AUSTRALIA AND TERRITORIES OF 
PAPUA AND NORFOLK ISLAND 


By THE PRESIDENT OF THE UNITED STaTES OF AMERICA, 


A PROCLAMATION. 


Whereas it is provided by the Act of Congress of gctsfusru io. 


March 4, 1909, entitled ‘“‘An Act to Amend and Con- 

solidate the Acts Respecting Copyright,” that the pro- 

visions of said Act, “‘so far as they secure copyright con- 

trolling the parts of instruments serving to reproduce 
mechanically the musical work, shall include only com- ,, Sec. 1 (@), Me 
positions published and copyrighted after this Act goes reproduction. 
into effect, and shall not include the works of a foreign 

author or composer unless the foreign state or nation of 

which such author or composer is a citizen or subject 

grants, either by treaty, convention, agreement, or law, 

to citizens of the United States similar rights”’: 

And whereas it is further provided that the copyright sulin Spare 
secured by the Act shall extend to the work of an author" artediancs 
or proprietor who is a citizen or subject of a foreign state 
or nation, only upon certain conditions set forth in section 
8 of said Act, to wit: 

(a) When an alien author or proprietor shall be , Alen antey 
domiciled within the United States. at the time of 
the first publication of his work; or 
(b) When the foreign state or nation of which ine tent awed 
such author or proprietor is a citizen or subject grants, "ss 
either by treaty, convention, agreement, or law, to 
citizens of the United States the benefit of copyright 
on substantially the same basis as to its own citizens, 
or copyright protection substantially equal to the 
protection secured to such foreign author under this 
Act or by treaty; or when such foreign state or 
nation is a party to an international agreement which , Intemational 
provides for reciprocity in the granting of copyright, 
by the terms of which agreement the United States 
may, at its pleasure, become a party thereto: 

And whereas it is also provided by said section that ,,Prclamation of 
“The existence of the reciprocal conditions aforesaid shall 
be determined by the President of the United States, by 
proclamation made from time to time as the purposes of 
this Act may require”: 
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Order in Coun- 
cil effective Mar. 
15, 1918. 


Australia copy- 
right act, 1912, 


Subject matter 
ofcopyright. 


Residence, 


Term of copy- 
right. 


Formalitiesand 
conditions. 


Existing works, 


Proclamation. 


toe oe Mar. 
15, 1918. 
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And whereas there has been received from the Govern- 
ment of Great Britain satisfactory official assurance that 
the Government of Australia has issued an Order in Coun- 
cil, effective March 15, 1918, providing that the existing 
copyright law of that country and the territories of Papua 
and Norfolk Island, including the provisions as to existing 
works, shall, subject to the provisions of the said law and 
of the said Order, apply— 

(a) to literary, dramatic, musical and artistic 
works the authors whereof were at the time of the 
making of the works citizens of the United States of 
America, in like manner as if the authors were 
British subjects: 

(b) in respect of residence in the United States 
of America, in like manner as if such residence had 
been residence in the Commonwealth of Australia 
and the territories of Papua and Norfolk Island: 

Provided that— 

(i) the term of copyright within the Common- 

wealth of Australia and the territories of Papua and 
Norfolk Island shall not exceed that torfentod by the 
law of the United States of America; 

(ii) the enjoyment of the rights eoutered by this 
Order shall be subject to the accomplishment of the 
conditions and formalities prescribed by the law of 
the United States of America; 

(iii) in the application to existing works of the 
provisions of Section 24 of the Imperial Copyright 
Act, 1911, the commencement of this Order shall be 
substituted for the 26th of July, 1910, in subsec- 
tion 1 (b). 

Now, therefore, I, Woodrow Wilson, President of the 
United States of America, do declare and proclaim that 
one of the alternative conditions specified in section 8 (b) 
of the Act of March 4, 1909, now exists and is fulfilled in 
respect to the citizens of Australia and the territories of 
Papua and Norfolk Island, and that such citizens shall 
be entitled to all the benefits of section 1 (e) of the said 
Act, including “copyright controlling the parts of instru- 
ments serving to reproduce mechanically the musical 
work” in the case of all musical compositions by com- 
posers of Australia and the territories of Papua and Nor- 
folk Island published and duly registered in the United 
States on and after March 15, 1918, for copyright in the 
United States. 
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In testimony whereof, I have hereunto set my and. eee 


and caused the seal of the United States to be affixed. 
Done in the District of Columbia this third day of 8 “prs 
April, in the year of Our Lord one thousand nine 18. 
[seat] hundred and eighteen, and of the Independence 
of the United States of America the one hun- 
dred and forty-second. 
Wooprow Wiison. 
By THe PRESIDENT: 
, Rosperr LANSING, 
Secretary of State. 


In ‘The Statutes at Large of the United States of America, from 
April, 1917, to March, 1919.” Vol. 40, part 2. 8vo. Washington, 
1919, pp. 1764-1766. 


AUSTRALIA—COPYRIGHT ORDER IN COUNCIL 


ORDER. 


Pag ig By His Excertency THE Riautr Honoraste Sir Rona. 

Vie vem CBAUFURD Munro Frreuson, A MemBer or His Ma- 

son, Governor. gestY’s Most HonoraBie Privy Councit, Knieut 
Granp Cross oF THE Most DisTINGUISHED ORDER OF 
Sarnt MicHAEL AND SArntT GEORGE, GOVERNOR-GEN- 
ERAL AND COMMANDER-IN-CHIEF OF THE COMMON- 
WEALTH OF AUSTRALIA. 


Roehl Whereas by the Imperial Copyright Act, 1911, author- 
ity is conferred on the Governor in Council of any self- 
governing Dominion to which the said Act extends to 
extend, by Order in Council, the protection of the said 
Act, as respects that Dominion, to certain classes of for- 
eign works: 

wea And whereas by virtue of the Copyright Act, 1912, the. 
Imperial Copyright Act, 1911, extends to the Common- 
wealth of Australia, subject to such modifications and 
additions relating to procedure or remedies or necessary 
to adapt that Act to the circumstances of the Common- 
wealth of Australia as are set forth in the Copyright Act, 
1912: 

wos traliaq And whereas the Governor-General is satisfied that the 

ane government of the United States of America has under- 
taken to make such provision as it is expedient to make 
for the protection of works entitled to Copyright within 
the Commonwealth under the provisions of Part I of the 
Imperial Copyright Act, 1911: 

Unpublished And whereas it is desirable to provide protection within 
works of U. 8. A aye 
citizens. the Commonwealth for the unpublished works of citizens 

of the United States of America: 

Now, therefore, I, Sir Ronald Craufurd Munro Fergu- 
son, the Governor-General aforesaid, acting with the ad- 
vice of the Federal Executive Council, do hereby order 
that— 

(1) The Imperial Copyright Act, 1911, including 
the provisions as to existing works, shall, subject to 
the provisions of the said Act and of this Order, 
apply as regards the Commonwealth of Australia and 
the Territories of Papua and Norfolk Island— 
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(a) to literary, dramatic, musical and artistic ,,Sjriect mater 
works the authors whereof were at the time of the 
making of the works citizens of the United States of 
America, in like manner as if the authors were 
British subjects; 
(b) in respect of residence in the United States of . Residence. 
America, in like manner as if such residence had been 
residence in the Commonwealth of Australia: 
Provided that— 
(i) the term of copyright within the Common- fem of copy: 
wealth of Australia and territories of Papua and 
Norfolk Island shall not exceed that conferred by 
the law of the United States of America; 
(ii) the enjoyment of the rights conferred by this ,,Confiiions 94 
Order shall be subject to the accomplishment of the 
conditions and formalities prescribed by the law of 
the United States of America; 
(iii) in the application to existing works of the pro- Existing works. 
visions of section 24 of the Imperial Copyright Act, 
1911, the commencement of this Order shall be sub- 
stituted for the 20th July, 1910, in subsection 
1 (b). 
(2) This Order shall come into operation on the fif- "ice Mar 
teenth day of March, 1918, which day is in this Order 
referred to as the commencement of this Order. 
By His Excellency’s command, 
W. M. Huauss, 
Attorney-General. 
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By tus PrResipENT OF THE UNITED STATES OF AMERICA. 
A PROCLAMATION. 


ace na Ra = WHeErEas it is provided by the Act of Congress of 
March 4, 1909, entitled ““An Act to amend and consoli- 
date the Acts respecting copyright,” that the provisions 
of said Act, “so far as they secure copyright controlling 

ete (os Me: the parts of instruments serving to reproduce mechan- 

reproduction. ically the musical work, shall include only compositions 
published and copyrighted after this Act goes into effect, 
and shall not include the works of a foreign author or 
composer unless the foreign state or nation of which such 
author or composer is a citizen or subject grants, either by 
treaty, convention, agreement, or law, to citizens of the 
United States similar rights”’: 

aut ekoreign And whereas it is further provided that the copyright 

secure protection. secured by the Act shall extend to the work of an author 
or proprietor who is a citizen or subject of a foreign state 
or nation, only upon certain conditions set forth in sec- 
tion 8 of said Act, to wit: 

Ped ig ae (a) When an alien author or proprietor shall be domi- 
ciled within the United States at the time of the first 
publication of his work; or 

inoucherctipee, (0) Wikeanythe foreign state or nation of which such 

a author or proprietor is a citizen or subject grants, either 
by treaty, convention, agreement, or law, to citizens of 
the United States the benefit of copyright on substan- 
tially the same basis as to its own citizens, or copyright 
protection substantially equal to the protection secured 
to such foreign author under this Act or by treaty; or 

International when such foreign state or nation is a party to an inter- 
agreement. 2 t é a 4 ’ 
national agreement which provides for reciprocity m the 
granting of copyright, by the terms of which agreement 
the United States may, at its pleasure, become a party 
thereto: 

aipeciprocalcon- += And whereas it is also provided by said section that 

atte. “The existence of the reciprocal conditions aforesaid 
shall be determined by the President of the United States, 
by proclamation made from time to time, as the purposes 
of this Act may require”’: 

Lowes ge And whereas satisfactory. official assurance has been 
given that in France the law now permits to citizens of 
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the United States similar rights to those accorded in 
section 1 (e) of the Act of March 4, 1909: 

Now, therefore, I, Wooprow Wi1son, President of the 
United States of America, do declare and proclaim that 
one of the alternative conditions specified in section 8 (b) 
of the Act of March 4, 1909, now exists and is fulfilled in 
respect to citizens of France, and that the citizens of that 
country are entitled to all the benefits of section 1 (e) of 
the said Act, including “copyright controlling the parts 
of instruments serving to reproduce mechanically the 
musical work,” in the case of all musical compositions by 
French composers published and duly registered in the 
United States on and after the date hereof. 

In TESTIMONY WHEREOF, I have hereunto set my hand 
and caused the seal of the United States to be affixed. 

Done in the District of Columbia this twenty- 


fourth day of May, in the year of our Lord one, 


[seaL.] thousand nine hundred and eighteen, and of 
the Independence of the United States of 
America the one hundred and forty-second. 
Wooprow WI:son. 
By THE PRESIDENT: 
Roserr LANsING, 
Secretary of State. 


In ‘The Statutes at Large of the United States of America, from 
April, 1917, to March, 1919.”” Vol. 40, part 2. 8vo. Washington, 
1919, pp. 1784-1785. 


67 


Proclamation. 


Dated May 24, 


918, 
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By THE PRESIDENT OF THE Unrrep Srarres or AMERICA. 
A PROCLAMATION. 


Whereas it is provided by the Act of Congress approved 
March 4, 1909 (35 Stat. L. 1075) entitled “An Act to 
amend and consolidate the Acts respecting copyright,” 
that the provisions of section 1 (e) of said Act, ‘so far as 
they secure copyright controlling the parts of instruments 
serving to reproduce mechanically the musical work, shall 
include only compositions published and copyrighted 
after this Act goes into effect, and shall not include the 
works of a foreign author or composer unless the foreign 
state or nation of which such author or composer is a 
citizen or subject grants, either by treaty, convention, 
agreement, or law, to citizens of the United States similar 
rights”’: 

And, whereas it is further provided that the copyright. 
secured by the Act shall extend to the work of an author 
or proprietor who is a citizen or subject of a foreign state 
or nation, only upon certain conditions set forth in sec- 
tion 8 of said Act, to wit: 

(a) When an alien author or proprietor shall be domi- 
ciled within the United States at the time of the first. 
publication of his work; or 

(b) When the foreign state or nation of which such 
author or proprietor is a citizen or subject grants, either 
by treaty, convention, agreement, or law, to citizens of 
the United States the benefit of copyright on substan- 
tially the same basis as to its own citizens, or copyright 
protection substantially equal to the protection secured 
to such foreign author under this Act or by treaty; or 
when such foreign state or nation is a party to an inter- 
national agreement which provides for reciprocity in the 
granting of copyright, by the terms of which agreement 
the United States may, at its pleasure, become a party 
thereto; : 

And, whereas, it is also provided by said section that. 
“the existence of the reciprocal conditions aforesaid shall 
be determined by the President of the United States, by 
proclamation made from time to time, as the purposes of 
this Act may require”; 
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And whereas the President of the United States in a 
proclamation dated April 9, 1910 (36 Stat. L. 2685), pro- 
claimed that subjects of the Netherlands since July 1, 
1909, have been entitled to all the benefits of the Copy- 
right Act approved March 4, 1909, other than the benefits 
under section 1 (e) thereof ; 

And, whereas, the Government of the Netherlands de- 
clared on October 2, 1922, that under the laws in force in 
that country ‘citizens of the United States may claim 
copyright in the Netherlands and possessions with respect 
to their musical works made or published for the first 
time since the date of this declaration, which copyright 
includes the exclusive right to manufacture rolls, discs, 
and other objects for the mechanical reproduction of a 
work in whole or in part, as well as the exclusive right to 
give public representations or executions by means of 
these instruments, and this independently of the fact that 
these instruments have been made either in the Nether- 
lands and possessions or in the United States of America 
or elsewhere”’; 

Now, Therefore, I, Warren G. Harpina, President of 
the United States of America, do declare and proclaim 
that one of the alternative conditions specified in sections 
1 (e) and 8 (b) of the Act of March 4, 1909, was fulfilled 
in respect to the subjects of the Netherlands on October 2, 
1922, and that the subjects of the Netherlands from and 
after that date shall be entitled to all the benefits of the 
said Act, including copyright controlling the parts of 
instruments serving to reproduce mechanically a musical 
work, as provided in section 1 (e) of the said Act, in the 
case of all works by the Netherlands authors which have 
been published on or after October 2, 1922, and have 
obtained copyright in accordance with the laws of the 
United States. 

In Testimony Whereof, I have hereunto set my hand 
and caused the Seal of the United States to be affixed. 

Done at the city of Washington this twenty-sixth day 

of February, in the year of our Lord, one thou- 

[sEAL.] sand nine hundred and twenty-three, and of 

the Independence of the United States of 
America the one hundred and forty-seventh. 
WarREN G. Harpina. 

By the President: 

CuarLes EK. Hucues, 
Secretary of State. 
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INDEX TO COPYRIGHT LAW. 


The references in the following index are made to section, page, and line. 


Abridgements may be copyrighted (sec. 
6), p. 10:5. 
Actions. See Copyright suits. 
Adinterim copyright. See Interim copy- 
right. 
Adapt musical work, exclusive right to 
(sec. 1b), p. 7:11. 
Adaptations may be copyrighted (sec. 6), 
p. 10:9. 
Address (Oral): 
May be copyrighted (sec. 5c), p. 9:29. 
Right to deliver for profit (sec. 1 c), 
Dp. 7:14: 
Damages for infringement of (sec. 
25), p. 16:38. 
Address of claimant (sec. 55), p. 25:10. 
Administrators of author or proprietor 
may obtain copyright (sec. 8), p. 10:30. 
Affidavit of American manufacture: 
Required (sec. 16), p. 13:25. 
Shall state date of printing or of pub- 
lication (sec. 16), p. 13:37. 
Shall state place where type was set 
(sec. 16), p. 13:39. 
To be acknowledged in certificate of 
registration (sec. 55), p. 25:25, 
Penalty for false (sec. 17), p. 13:45. 
Alaska, courts having jurisdiction in 
copyright suits (sec. 34), p. 21:45. 
Alien author may secure copyright (sec. 
8a), p. 10:38. ; 
American manufacture: 
Affidavit required (sec. 16), p. 13:25. 
Exceptions to (sec. 15), p. 13:1. 
Required for books and periodicals 
(sec. 15), p. 12:45. 

Required for lithographs and photo- 
engravings (sec. 15), p. 13:10. 
Annual report of Register of Copyrights 

(sec. 51), p. 24:33. 
Anonymous works, term of copyright in 
(sec. 23), p. 15:29. 
Appeal allowed in copyright cases (sec. 
38), p. 22:30. 
Application: 
For registration of copyright (sec. 5), 
p. 9:23. 
For renewal of copyright (sec. 23), 
p. 15:39; (sec. 24), p. 16:30. 


Arrange musical work, exclusive right to 
(sec. 1 b), p. 7:10; (sec. 1 e), p. 7:30. 
Arrangements may be copyrighted (sec. 
6), p. 10:5. 

Art, worksof. See Fine arts, works of the. 

Articles subject to copyright protection 
(sec. 5), p. 9:23. 

Assignment of copyright (secs. 41-46), 
pp. 22-23. 

By instrument in writing (sec. 42), 
p. 23:8. 

Certified copy may be had on pay- 
ment of fee (sec. 45), p. 23:31. 

Failure to record (sec. 44), p. 23:22. 

Fee for comparing copy of (sec. 61), 
p. 28:1. 

Fee for copy of (sec. 61), p. 27:35. 

Fee for recording (sec. 61), p. 27:35. 

Foreign, must be acknowledged be- 
fore United States officer (sec. 43), 
p. 23:10. 

must be recorded within six 
months (sec. 44), p. 23:18. 

Must be recorded (sec. 44), p. 23:19. 

Name of assignee may be substituted 
in notice (sec. 46), p. 23:34. 

Not involved in sale of material ob- 
ject (sec. 41), p. 22:43, 

Assigns of author or proprietor may ob- 
tain copyright (sec. 8), p. 10:32. 
Assistant Register of Copyrights: 

Appointment of (sec. 48), p. 24:3. 

Duties of, defined (sec. 48), p. 24:5. 

Salary of, $3,000 (sec. 48), p. 24:4. 

Assumed name, work published under. * 
See Pseudonymous works. 

Australia, pp. 40, 61-65. 

Austria, pp. 39, 40, 4t. 

Author: 

Common law right of (sec. 2), p. 9:7. 

May obtain copyright (sec. 8), p.10:30. 

May secure extension of existing 
copyrights (sec. 24), p. 16:19. 

May secure renewal of copyright for 
contributions to periodical and 
composite works (sec. 23), p. 15:44. 

Nationality of (sec. 55), p. 25:10. 

Shall include employer in case of 
works made for hire (sec. 62), p. 
28:20. 
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Authorized copies prohibited importation 
if not manufactured in U. S. (sec. 31), 
p. 20:2. 

Bands, infringement of musical copyright 
by use of (sec. 25 e), p. 18:21. 

Belgium, pp. 39, 40, 41. 

Bequest, copyright subject to (sec. 42), 
p. 23:9. 

Binding of book: 

Affidavit of American, required (sec. 
16), p. 13:23. 

Must be performed within United 
States (sec. 15). p. 13:1. 

Blind, works for the: 

May be imported (sec. 31 a), p. 20:15. 

Need not be manufactured in United 
States (sec. 15), p. 13:17. 

Bolivia, pp. 40, 47. 

Bond of Register of Copyrights (sec. 50), 
p. 24:27. 

Books: 

May be copyrighted (sec. 5a), p. 9:26, 

Deposit of copies (sec. 12), p. 12:5. 

Fee for recording transfer of proprie- 
torship of (sec. 61), p. 28:5. 

For educational institutions or soci- 
eties may be imported (sec. 31 d), 
p. 20:40. 

For individual use may be imported 
(sec. 31 d), p. 20:31. 

For use of United States may be im- 
ported (sec. 31 d), p. 20:35. 

In foreign languages, of which only 
translations are copyrighted, may 
be imported (sec. 31 ¢),p . 20:23. 

Must be manufactured in the United 
States (sec. 15), p. 12:40. 

Notice of copyright, forms prescribed 
(sec. 18), p. 14:6. 

— on title-page or page following 

: (see. 19), p. 14:28. 

—— not required for ad interim pro- 
tection (sec. 9), p. 11:16. 

Of persons from foreign countries may 
be imported (sec. 31 d), p. 20:26. 

One registration sufficient for several 
volumes if deposited at same time 
(see. 61), p. 28:10. 

Published abroad in the English 
language may secure interim pro- 
tection (sec. 21), p. 15:11. 

Right to translate (sec. 1 b), p. 7:7. 

Brazil, pp. 40, 43, 47. 

Cantatas, performance for charitable or 
educational purposes permitted (sec. 
28), p. 19:20. 


INDEX. 


Catalogue of copyright entries: 
Distribution of (sec. 57), p. 26:10. 
Indexed catalogues to be printed for 
each class (sec. 56), p. 26:1. 

Manuscript cards for, may be de- 
stroyed (sec. 56), p. 26:5. 

Notice of destruction of copyright 
deposits (sec. 60), p. 27:10. 

Superintendent of Public Docu- 
ments to receive subscriptions 
(sec. 57), p. 26:25. - 

To be admitted as prima facie evi- 
dence (sec. 56), p. 26:5. 

To be printed by Register of Copy- 
rights (sec. 56), p. 25:42. 

Certificate of registration: 

Claimant of copyright entitled to 
(sec. 55), p. 25:10. 

Fee for additional, 50 cents (sec. 61). 
p. 27:35. 

_Form to be prepared by Register of 
Copyrights (sec. 55), p. 25:25. 

To be admitted as prima facie evi 
dence (sec. 55), p. 25:35. 

To be issued upon registration and 
deposit (sec. 10), p. 11:22. 

To state receipt of affidavit (see. 55), 
p. 25:26. 

Chile, pp. 39, 40, 41. 

Children of author may secure renewal of 
copyright (sec. 23), p. 16:3; (sec. 24), 
p. 16:20. 

China, p. 39. 

Choreographic works, p. 44, art. 2. 
Claimant of copyright entitled to certifi- 
cate of registration (sec. 55), p. 25:10. 
Classification, error in, does not invali- 

date copyright (sec. 5), p. 10:1. 

Coin-operated machines, reproduction of 
music upon (sec. le), p. 9:2. 

Common-law right of author or proprietor 
(sec. 2), p. 9:8. 

Compilations may be copyrighted (sec. 
5 a), p. 9:27; (sec. 6), p. 10:4. 

Complete, exclusive right to, model or 
design for work of art (sec. 1b), p 7:13. 

Component parts of copyrighted works 
protected (sec. 3), p. 9:12. 

Composer, foreign, when protected (sec. 
Le), p. 8:3. 

Composite works: 

May be copyrighted (sec. 5 a), p. 9:26. 

All parts protected (sec. 3), p. 9:18. 

Author may secure renewal of copy- 
right for contributions to (sec. 23), 
p. 15:48. 


INDEX. 


Composite works—Continued. 
Proprietor may secure renewal of 
copyright (sec. 23), p. 15:35; (sec. 
24), p. 16:28, 
Constitutional provision, p. 6. 
Contribution to periodical, See Periodical 
contribution. 
“Copy, exclusive right to (sec. 1 a), p. 7:4. 
Copyright: 
Claim of (sec. 12), p. 12:15. 
Distinct from property in material 
object (sec. 41), p. 22:42. 
May be assigned, granted, mortgaged, 
or bequeathed (sec. 42), p. 23:6. 
Not annulled by publication as a 
document (sec. 7), p. 10:27. 
Copyright deposits: 
May be kept in Library of Congress 
(sec. 59), p. 26:45. 
May be sold or exchanged or trans- 
ferred to other governmental libra- 
ries (sec. 59), p. 27:1. 
May be destroyed after notice (sec. 
60), p. 27:10. 
Copyright fees. See Fees, 
Copyright notice. See Notice of copy- 
right. 
Copyright Office (secs. 47-61), pp. 23-28. 
Control and preservation of records 
(sec. 47), p. 23:40. 
Record books to be kept in (sec. 54), 
p. 25:4. 
Records and deposits may be in- 
spected (sec. 58), p. 26:35. 
Seal (sec. 52), p. 24:39. 
Copyright records: 
Control and preservation of (sec. 47), 
p. 23:40. 

Copiesmay be taken (sec. 58), p. 26:35. 
Inspection of (sec. 58), p. 26:35. 
Copyright suits (secs. 34-40), pp. 21-22. 

Appeal allowed (sec. 38), p. 22:29. 

Causes of action under previous laws 
not affected (sec. 63), p. 28:25. 

Deposit of copies condition precedent 
to (sec. 12), p. 12:2. 

Full costs allowed (sec. 40), p. 22:38. 

Injunction may be granted (sec. 36), 
p.22:9,. 

Jurisdiction of courts in (sec. 26), p. 
19:1; (see. 34), p. 21:43; (sec. 35), 
p.. 22:7, 

May be instituted where defendant is 
an inhabitant (sec. 35), p. 22:5. 


Copyright suits—Continued. 

Proceedings for injunction, damages, 
etc., may be united in one action 
(sec. 27), p. 19:6. 

Supreme Court rules for practice and 
procedure, p. 35. 

Three years limitation of action (sec. 
39), p. 22:34, 

Copyright work: 

Exclusive right to deliver (sec. 1 ¢), 
p. 7:14. 

—— to perform (sec: 1d), p. 7:17. 

—— to print, etc. (sec. 1 a), p. 7:5. 

to *ranslate, etc. (sec. 1b), p. 7:7. 

Copyrightable component parts (sec. 3), 
p. 9:12. 

Corporate body, work copyrighted by 
(sec. 23), p. 15:34. 

Costa Rica, pp. 39, 40, 41, 43, 47. 

Costs allowed in copyright suits (sec. 40), 
p. 22:38. 

Countries having copyright relations with 
United States, p. 39. 

Country of author (sec. 55), p. 25:10. 

Country of export, copies may be returned 
to (sec. 32), p 21:25: 

Courts, jurisdiction of, in copyright cases 
(sec. 26), p. 19:1; (sec. 34), p. 21:43; 
(sec. 35), p. 22:7. 

Criminal proceeding must be commenced 
within three years (sec. 39), p. 22:34. 

Cuba, pp. 39, 40, 41, 43. 

Cyclopzedic works: 

May be copyrighted (sec. 5a), p. 9:26. 

Author may secure renewal of copy- 
right for contributions to (sec. 23), 
p. 15:30. 

Proprietor may secure renewal of 
copyright (sec. 23), p. 15:36. 
Cylinders, infringement of musical copy- 

right by use of (sec. 25 e), p. 18:21. 

Damages: 

For infringement of copyright (sec. 
25b), p. 16:38. 

For failure to notify proprietor of 
mechanical reproduction (sec. 25e), 
p. 18:36. 

Royalty in lieu of profits and, in case 
of mechanical music-producing 
machines (sec. 25 e), p. 18:26. 

See also Penalties. 

Date of publication, definition of (sec. - 
62), p, 28:15. 
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Defendant, suit may be instituted where 
he is an inhabitant (sec. 35), p. 22:5. 
Definition: 
Of ‘‘Author” (sec. 62), p. 28:20. 
Oi “Date of publication” (sec. 62), 
p. 28:15. 
Deliver, right to, lecture, sermon, address 
*.) (sect Lie), p. F515. 
Denmark, pp. 34B, 39, 40, 41. 
Deposit of copies: 
Book—must be produced in United 
States (sec. 12), p. 12:7. 
Condition precedent to suit for in- 
fringement (sec. 12), p. 12:18. 
Date to be included in certificate of 
* registration (sec. 55), p. 25:20. 
Entry to be made in record books 
(sec. 54), p. 25:5. 
‘Failure to deposit involves forfeiture 
of copyright, etc. (sec. 13), p. 12:25. 
Motion picture and motion-picture 
photoplay (sec. 11), p. 11:80. 
Periodical—must be from type set in 
United States (sec. 12), p. 12:6. 
Periodical contribution (sec. 12), p. 
12:8. 
Receipt from postmaster (sec. 14), p. 
12:37. 
Receipt from copyright office (sec. 
55), p. 25:40. 
Registration upon (sec. 10), p. 11:19. 
One copy of foreign book in English 
language for interim copyright 
(sec. 21), p. 15:7. 
One copy of foreign work (sec. 12), 
p. 125. 
Two copies of best edition required 
(sec. 12), p. 12:4. 
Unpublished’ works, one copy re- 
quired (sec. 11), p. 11:26; (sec. 12), 


p. 12:12. 
Deposits, copyright. See Copyright de- 
posits. 


Designs for works of art: 
May be copyrighted (sec. 5g), p. 9:34. 
Notice of copyright (sec. 18), p. 14:6. 
Right’ to complete, execute, and 
finish (sec. 1 b), p. 7:10. 
Destruction: 
Of infringing copies, plates, etc. (sec. 
25 d), p. 18:12. 
Of unlawfully imported copies (sec. 
32), p. 21:21. 
‘Dialects, right to translate into other 
(sec. 1 b), p. 7:7. 
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Directories may be copyrighted (sec. 
5 a), p. 9:27. 

Disks, infringement of musical copy- 
right by use of (sec. 25 e), p. 18:15. 
District of Columbia, supreme court of, 

jurisdiction in copyright suits (sec. 34), 
p. 21:45. 
Documents, public, not copyrightable 
(sec. 7), p. 10:20. 
Domicile of author (sec. 8), p. 10:35; (sec. 
55), p. 25:10. 
Dominican Republic, pp. 40, 43, 47. 
Dramatic composition: 
May be copyrighted (sec. 5d), p. 9:31 
Damages for infringement of (sec. 
25 b), p. 16:38. 
Notice of copyright, forms pre- 
scribed (sec. 18), p. 14:6. 
Right to convert into (sec. 1)), p. 7:7. 
Right to exhibit (sec. 1d), p. 7:24. 
Right to make transcription of (sec- 
Ld), pe 72k. 
Right to perform or represent (sec. 
14), p. 7:17. 
Right to vend manuscript or record 
thereof (sec. 1 d), p. 7:19. 
Unpublished, deposit of one copy 
required (sec. 11), p. 11:26. 
Dramatico-musical compositions: 
May be copyrighted (sec. 5d), p. 9:31. 
Damages for infringement of (sec. 
25 b), p. 16:38. 
Unpublished, may be registered (sec. 
ID), pbh:28. 
Dramatization may be copyrighted (sec. 
6), p. 10:5. 
Dramatize, right to (sec. 1b), p. 7:9. 
Drawings: 
May be copyrighted (sec. 51), p. 9:36. 
Notice of copyright (sec. 18), p. 14:6. 
Duration of copyright (secs. 23-24), pp- 
15-16. 
Ecuador, pp. 40, 43, 47. 
Editions, new (sec. 6), p. 10:9. 
Educational institutions, importation of 
books for (sec. 31), p. 20:40. 
Employer considered as author in case of 
works made for hire (sec. 62), p. 28:20. 
Enacting clause (sec. 64), p. 28:30. 
English language, books in, published 
abroad (sec. 15), p. 13:19; (sec. 21), p- 
15:4. 
Engravings. 
ings. 


See Prints; Photo-engrav-- 


INDEX. 


Entry. See Registration. 
Evidence, prima facie: 
Catalogue of copyright entries (sec. 
56), p. 25:45. 
Certificate of registration (sec. 55), p. 
25:10. 
Certificate of foreign assignment (sec. 
43), p. 23:10, 
Exceptions: 
To manufacturing clause (sec. 15), 
p. 12:43. 
To prohibition of importation (sec. 
31), p. 20:13. 
Exchange of copyright deposits (sec. 59), 
p- 26:45. 
Execute, exclusive right to, model or de- 
sign for work of art (sec. 1 b), p. 7:12. 
Executors of author: 
May secure copyright (sec. 8), p. 
10:31. 
May secure extension of existing 
copyright (sec. 24), p. 16:23. 
May secure renewal of copyright (sec. 
23), p. 16:5. 
Exhibit, right to, drama (sec. 1d), p. 7:24. 
Extension of existing copyright (sec. 24), 
p. 16:19. 
Fee for recording, 50 cts. (sec. 61), 
p. 28:5. 
See also Terms of copyright. 
Failure to deposit copies involves forfeit- 
ure of copyright, etc. (sec. 13), p. 12:26. 
False affidavit,of American manufacture, 
penalty (sec. 17), p. 13:45. 
False notice of copyright: 
Importation of articles bearing, pro- 
hibited (sec. 30), p. 19:40. 
Penalty for (sec. 29), p. 19:30. 
Fees: 
For registration, with certificate, $1 
(sec. 61), p. 27:30. 
For additional certificate, 50 cts. (sec. 
61), p. 27:35. 
For recording photographs, 50 cts. 
(sec. 61), p. 27:30. 
For recording assignment (sec. 61), 
p. 27:35. 
For copy of assignment (sec. 61), p. 
27:40. 
For comparing copy of assignment, 
$1 (sec. 61), p. 28:1. 
For recording transfer of proprietor- 
ship (sec. 61), p. 28:5. 
For recording extension or renewal of 
copyright, 50 cts. (sec. 61), p. 28:1. 








Fees—Continued. 
For recording notice of user of work 
for mechanical reproduction (sec. 
61), p. 27:45. 
For search, 50 cts. an hour (sec. 61), 
p. 28:10. 
Deposit of (sec. 49), p. 24:13. 
Monthly report on (sec. 49), p. 24:22. 
Fine arts, works of the: 
May be copyrighted (sec. 5g), p. 9:34. 
Notice of copyright (sec. 18), p. 14:14. 
Right to complete models or designs 
for (sec. 1 b), p. 7:12. 
Unpublished ,deposit of reproduction 
required (sec. 11), p. 11:40. 
Finish, exclusive right to, model or design 
for work of art (sec. 1 b), p. 7:12. 
Foreign assignment must be acknowledged 
before U.S. officer (sec. 43), p. 23:12. 
Foreign author or proprietor May secure 
copyright (sec. 8), p. 10:36. 
Foreign books in English language (sec. 
15), p. 13:20; (sec. 21), p. 15:5. 
Foreign books in foreign languages need 
not be type-set in United States (sec. 
15), p. 12:40; p. 13:18. 
May be imported (sec. 31 ¢), p. 20:23. 
Foreign works, deposit of one copy re- 
quired (sec. 12), p. 12:5. 
Foreign works, mechanical reproduction 
of, reciprocal rights (sec. 1 e), p. 8:5. 
Forfeiture of copyright: 
For failure to deposit copies (sec. 13), 
p. 12:21. 
For false affidavit of American manu- 
facture (sec. 17), p. 13:44. 
Forfeiture of unlawfully imported copies 
(sec. 32), p. 21:17. 
Formalities: Deposit, registration, notice 
(secs. 9-22), pp. 11-15. 
France, pp. 39, 40, 41, 66. 
Free transmission of copyright material 
(sec. 14), p. 12:39. 
Gazetteers may be copyrighted (sec. 5a), 
p. 9:27. 
Germany, pp. 39, 40, 41. 
Government publications not copyright- 
able (sec. 7), p. 10:22. 
Governmental libraries, transfer of copy- 
right deposits to (sec. 59), p. 27:1. 
Great Britain, pp. 34B, 39, 40, 41, 50-55. 
Guatemala, pp. 39, 40, 43, 47. 
Haiti, pp. 40, 43, 47. 
Hawaii, courts having jurisdiction in 
copyright cases (sec. 34), p. 22:1. 
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Hire, works made for (sec. 62), p. 28. 
Honduras, pp. 39, 40, 43, 47. 
Hungary, pp. 40, 49. 
Illustrations: 
May be copyrighted (sec. 5 k), p. 9:39. 
In books must be manufactured in 
United States (sec. 15), p. 18:1. 
Importation: 
Forfeiture in case of illegal (sec. 32), 
p. 21:17. 
See also Prohibition of importation. 
Imprisonment for infringement of copy- 
right (sec. 28), p. 19:14. 
Index of copyright registrations (sec. 56), 
p.- 25:45. 
Infringement of copyright: 
Accidental omission of notice of copy- 
right (sec. 20), p. 14:37. 
By mechanical reproduction of music 
(sec. 25 e), p. 18:18. 
Deposit of copies condition precedent 
to suit for (sec. 12), p. 12:16. 
Dramatic and musical compositions 
(sec. 25 b), p. 17:12; p. 18:1. 
Innocent infringer (sec. 20), p. 15:1. 
Lecture, ete. (sec. 25 b), p. 17:40. 
Motion pictures (sec. 25 b), p. 17:8. 
Painting, statue, etc. (sec. 25 b), p. 
17:31; 
Photograph, damages (sec. 25 b), p. 
17:4. 
Proceedings for injunction, etc., may 
be united in one action (sec. 27), p. 
19:6. 
Remedies for (sec. 25), p. 16:35. 
Willful, misdemeanor (sec, 28), p. 
19:10. 
See also Copyright suits. 
Injunction: 
Certified copies of papers filed (sec. 
37), p. 22:24, 
For infringement of copyright (sec. 
25 a), p. 16:36. 
In case of mechanical reproduction 
of music (sec. 25 e), p. 18:24. 
May be granted by circuit and dis- 
trict courts (sec. 36), p. 22:10. 
Proceedings for, damages, etc., may be 
united in oneaction (sec. 27) p. 19:6. 
Where notice of copyright has been 
omitted (sec. 20), p. 14:35. 
luspection of Copyright Office records 
(sec. 58), p. 26:35. 
instruments for mechanical reproduction 
of music (sec. 1 e), p. 7:36; (sec. 25 e), p. 
18:17. 
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Interim copyright: 

Books seeking, need not be manu- 
factured in United States (sec. 15), 
p. 13:20. 

Deposit of book published abroad in 
English language (sec. 21), p. 15:5. 

Extension of, for: United States 
edition (sec. 22), p. 15:16. 

Notice of copyright not required in 
books for (sec. 9), p. 11:17. 

Request for (sec. 21), p. 15:8. 

Term of (sec. 21), p. 15:14. 

International coypright: 

Foreign author or proprietor (sec. 8), 
p. 10:34. 

Interim copyright for English book 
published abroad (sec. 21), p. 
15:4, 

Mechanical musical instruments (sec. 
le), p. 7:30. 

Proclamations, p. 39 et seq. 

Interpretation: 

“Author’’ (sec. 62), p. 28:20. 

“Date of publication” (sec. 62), p. 
28:15. 

Italy, pp. 39, 40, 41. 

Japan, p. 39. 

Jurisdiction of courts in copyright cases: 
(sec. 26), p. 19:1; (sec. 34), p. 21:41; 
(sec. 35), p. 22:3. 

Korea, p. 39. 

Labels and prints, p. 38. . 

Languages, right to translate into other 
(sec. 1b), p. 7:7. 

Lecture (Oral): 

May be copyrighted (sec. 5c), p. 9:29. 

Damages for infringement of (sec. 
25 b), p. 17:40. 

Right to deliver for profit (sec. 1 ¢), 
p. 7:14. 

Unpublished, one copy must be de- 
posited (sec. 11), p. 11:25. 

Librarian of Congress: 

Annual report of Register of Copy- 
rights to (sec. 51), p. 24:32. 

Monthly report of copyright fees to 
(sec. 49), p. 24:23. 

To appoint Register and Assistant 
Register of Copyrights (sec. 48), 
p. 24:1. 

To determine disposition of copy- 
right deposits (sec. 59) p. 26:45; 
(sec. 60), p. 27:5. 
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Library of Congress: 

Deposits to be kept in (sec. 59), p. 
26:45. 

May recover twice the retail price of 
work if not deposited (sec. 13), p. 
12:33. 

License for mechanical reproduction of 
music (sec. 1 e), p. 8:9: (sec. 25 e), p. 
18:15. 

Limitation of action, three years, for 
criminal proceedings (sec. 39), p. 22:32. 

Literary works. See Books. 

Lithographic process: 

Must. be performed within United 
States (sec. 15), p. 13:5. 

Affidavit required (sec. 16), p. 13:23. 

Lithographs: 

Must be manufactured in United 
States (sec. 15), p. 13:12. 

Representing foreign subjects ex- 
cepted in manufacturing clause 
(sec. 15), p. 13:14. 

Luxemburg, p. 40. 

Magazine. See Periodical. 

Mails, free transmission through the (sec. 
14), p. 12:36. 

Manufacturing clause: 

Affidavit required under (sec. 16), 
p. 13:25. 

— to be recorded in certificate of 
registration (sec. 55), p. 25:25. 

Books and periodicals (sec. 15), p. 
12:41. 

Exceptions (sec. 15), p. 15:16. 


Foreign books excepted (sec. 15), 
p. 13:18. 
Importation of books not produced 


in accordance with, prohibited 
(sec. 31), p. 20:1. 
Lithographs and photo-engravings 
(sec. 15), p. 13:5. 
Manuscript: 
Of unpublished work not to be de- 
stroyed without notice to proprie- 
tor (sec. 60), p. 27:25. 
Bight to vend, of drama (sec. 1 d), 
eel aaa 
. See also Unpublished works. 
Map: 
May be copyrighted (sec. 5 f), p. 9:33. 
Notice of copyright (sec. 18), p. 14:13. 
Masses, performance for charitable or ed- 
ucational purposes permitted (sec. 28), 
p. 19:20. 
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Material object, sale cf, does not imply 
transfer of copyright (sec. 41), p. 22:41. 

Matrices for unlawful copies (sec. 25 d), 
p. 18:13; sec. 27), p. 19:8. 

Mechanical reproduction of music (sec. 
Le), p. 7:30. 

Failure to file notice in copyright 
office (sec. le), p. 8:34. 

Failure to serve notice of intended 
use (sec. 25 e), p. 18:36. 

Failure to pay royalties (sec. 1 e), p. 
8:38. 

Fee for recording notice of user of 
work (sec. 61), p. 27:45. 

Foreign authors, reciprocal rights 
(sec. 1 e), p. 8:2; p. 40. 

Infringement of copyright by (sec. 
25 e), p. 18:18. 

Monthly report on parts manufac- 
tured (sec. 1 e), p. 8:15. 

Notice of intention to use (sec. 25 e), 
p. 18:32. 

Notice of license to use (sec. 1 e),. 
p. 8:30. 

Proclamations affecting, p. 40. 

Recovery of royalty (sec. 25 e), p. 
18:25. 

Royalty provision (sec. 1 e), p. 8:14. 

Upon coin-operated machines (sec. 
Le))p. 9:2. 

Works copyrighted after July 1, 1909 
(sec. 1 e), p. 8:1. 

Melody of a musical composition, 
to make arrangement or setting 
le), p. 7:30. 

Mexico, pp. 39, 40, 41. 

Misdemeanor (sec. 28), p. 19. 

Model for work of art: 

May be copyrighted (sec. 5 g), p- 
9:34. 

Notice of copyright (sec. 18), p. 
14:15. 

Right to complete, execute, and 
finish (sec. 1 b), p. 7:12. 

Molds for unlawful copies (sec. 25 d), p. 
18:12; (sec. 27), p. 19:8. 

Mortgage, copyright subject to (sec. 42), 
p. 23:8. 

Motion picture and motion-picture photo- 
play: 

May be copyrighted (sec. 5), p. 9:40. 

Unpublished, may be copyrighted 
(sec. 11), p. 11:30. 

Infringement of (sec. 25 b), p. 17:6. 


right. 
(sec. 
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Musical composition: 
May be copyrighted (sec. 5 e), p. 9:32. 


Damages for infringement of (sec. | 


25 b), p. 16:37. 
Exclusive right to arrange, etc. (sec. 
1b), p. 7:11. 
Foreign, mechanical 
(sec. le), p. 8:2. 
Infringement by mechanical repro- 
duction of (sec. 25 e), p. 18:18. 
Mechanical reproduction of, royalty 
(sec. Le), p. 8:15. 
Notice to copyright, forms prescribed 
(sec. 18), p. 14:6. 
— on title-page or first page of 
music (sec. 19), p. 14:28. 
Notice of intention to reproduce 
mechanically (sec. 25 e), p. 18:32. 
Only those copyrighted after July 1, 
1909, controlled, for mechanical 
reproduction (sec. 1 e), p. 8:1. 
Performance of choral works for 
charitable or educational purposes 
permitted (sec. 28), p. 19:20. 
Right to make any arrangement 
(sec. le), p. 7:30. 
Right to make record of (sec. 1 e), 
p. 7:32. 
Right to perform (sec. 1 e), p. 7:29. 
Right to use in any system of nota- 
tion (sec. 1 e), p. 7:31. 
Unpublished, deposit of one copy 
required (sec. 11), p. 11:28. 
Name of assignee (sec. 46), p. 23:46. 
Name of claimant (sec. 55), p. 25:10. 
Nationality of author (sec. 55), p. 25:10. 
Nature and extent of copyright (secs. 1-3), 
pp. 7-9. 
Netherlands, pp. 39, 40, 41, 68, 68a. 
New editions (sec. 6), p. 10:8. 
New Zealand, pp. 56-60. 
Newspaper reproduction of photograph, 
damages for (sec. 25 b), p. 17:3. 
Newspapers: 
May be copyrighted (sec. 5 b), p. 9:28. 
May be imported (sec. 31 b), p. 20:17. 
One notice of copyright in each num- 
ber to suffice (sec. 19), p. 14:33. 
Next of kin may secure renewal of copy- 
right (sec. 23), p. 16:5; (sec 24), p. 16:20. 
Nicaragua, pp. 39, 40, 43, 47. 
Nondramatic work: 
Right to dramatize (sec. 1 b), p. 7:9. 
Right to convert drama into (sec. 1 b,) 
p. 7:10. 


reproduction 
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Norway, pp. 39, 40, 41. 

Notation, any system for musical compo- 
sition (sec. le), p. 7:31. 

Notice of copyright: 

Assignee may substitute name for as- 
signor (sec. 46), p.23:34. 

Forms prescribed (sec. 18), p. 14:6; 
p. 28, note. 

Importation of articles bearing false, 
prohibited (sec. 30), p. 19:40. 

May be in form prescribed by act of 
1874 (sec. 18), p. 14:34. 

Name of proprietor (sec. 18), p. 14:15. 

Not required for ad interim protec- 
tion (sec. 9), p. 11:16. 

Omission of, does not invalidate 
copyright (sec. 20), p. 14:37. 

On title-page or page following (sec. 
19), p. 14:28. 

One notice in each volume or number 
of a periodical to suffice (sec. 19), 
p. 14:32. 

Penalty for false (sec. 29), p. 19:29. 

Penalty for removal of (sec. 29), p. 
19:30. 

Publication with, initiates copyright 
(sec. 9), p. 11:12. 

Required on copies published or sold 
in the United States (sec. 9), p. 
11:15. 

Notice of user of musical work for mechan- 
ical reproduction: 

To be filed in Copyright Office (sec. 
le), p. 8:31. 

Failure to file in Copyright Office 
(sec. 1 e), p. 8:38. 

Fee for recording (sec. 61), p. 27:45. 

Novel, right to convert drama into (sec. 
1b), p. 7:10. 

Oral delivery, lectures, etc., prepared for 
(sec. 5c). p. 9:29. 

Oratorios, performance for charitable or 
educational purposes permitted (sec. 
28), p. 19:20, 

Painting: 

Damages for infringement of (sec. 
25 b), p. 17:31. 

See also Fine arts, works of the. 

Pan American Conventions: 

1902, p. 39. 

1910, pp. 40, 43-47. 

Panama, pp. 40, 43, 47. 

Paraguay, pp. 40, 43, 47. 
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Parts of copyrighted works protected (sec. | Photo-engravings—Continued. 


8), p. 9:12. 
Penalties: 
For willful infringement— 


Representing foreign subjects ex- 
cepted in manufacturing clause 
(sec. 15), p. 13:14. 


Fine of $100 to $1,000 (sec. 28), p. | Photograph: 


19:15. 

Imprisonment (sec. 28), p. 19:14. 

For failure to deposit copies (sec. 13), 
p. 12:31; 

For false affidavit of American manu- 
facture (sec. 17), p. 13:45. 

For false notice of copyright (sec. 29), 
p. 19:26. 

For fraudulent removal of notice of 
copyright (sec. 29), p. 19:30. 

See also Damages, 

Perform, right to: 

Drama (sec. 1 d), p. 7:20. 

Musical composition (sec. 1 e), p. 
R25: 

Performance of oratorios, etc., for chari- 
table or educational purposes permitted 
(sec. 28), p. 19:18. 

Periodical: 

May be copyrighted (sec. 5b), p. 9:28. 

Copyright in separate articles (sec. 3), 
poe: 

Deposit of copies (sec. 12), p. 12:5. 

Foreign, may be imported (sec. 31 b), 
p. 20:17, 

Must be manufactured in United 
States (sec. 15), p. 12:40. 

Notice of copyright (sec. 19), p. 14:29. 

One notice of copyright sufficient 
(sec. 19), p. 14:32. 

Proprietor may secure renewal of 
copyright (sec. 23), p. 15:35. 

Two copies of American type-set edi- 
tion required (sec. 12), p. 12:10. 

Periodical contribution: 

Author of, may secure renewal of 
copyright (sec. 23), p. 16:2. 

Deposit of one copy of issue required 
(sec. 12), p. 12:10. 

Person, any, entitled thereto, may obtain 
copyright (sec. 1), p. 7:3. 

Peru, pp. 40, 43. 

Philippine Islands, courts having jurisdic- 
tion in copyright suits (sec. 34), p. 22:2. 

Photo-engraving process: 

Must be performed within United 
States (sec. 15), p. 13:5. 
Affidavit required (sec. 16), p. 13:23. 

Photo-engravings: 

Must be manufactured in United 
States (sec. 15), p. 13:13. 


May be copyrighted (sec. 5j), p. 9:38. 

Damages forinfringement of, by news- 
paper reproduction (sec. 25 b), p. 
17:3. 

Fee for registration of (sec. 61), p. 
27:30. 

Notice of copyright (sec. 18), p. 14:14. 

Unpublished, deposit of one print 
required (sec. 11), p. 11:31. 

Photoplay: 

May be copyrighted (sec. 5), p. 9:40. 
See also Motion picture. 

Pictorial illustrations: 

May be copyrighted (sec. 5k), p. 9:39. 

Notice of copyright (sec. 18), p. 14:14. 

Piratical copies, prohibition of importa- 
tion of (sec. 30), p. 19:40; (sec. 31). p. 
20:3. 

See also Infringement of copyright. 

Plaintiff may recover royalty in lieu of 
profits and damages (sec. 25 e), p. 

18:26. 

Plastic works: 

May be copyrighted (sec. 5 i), p. 9:36. 

Notice of copyright (sec. 18), p. 14:14. 

Unpublished, deposit of reproduction 
required (sec. 11), p. 11:35. 

Plates: 

Must be made from type set in United 
States (sec. 15), p. 13:3. 

For unlawful copies (sec. 25 d), p. 
18:11; (sec. 27), p. 19:7. 

Play. See Dramatic composition. 

Porto Rico, courts having jurisdiction in 
copyright suits (sec. 34), p. 22:1. 

Portugal, pp. 39, 40, 41. 

Posthumous works, proprietor may secure 
renewal of copyright (sec. 23), p. 15:30. 

Postmaster: 

Shall give receipt for articles de- 
posited in the mails (sec. 14), p. 
12:36. 

Shall mail deposits without cost (sec. 
14), p. 12:39. 

Postmaster-General to make rules and 
regulations to prevent unlawful impor- 
tation (sec. 33), p. 21:31. 

Practice, rules by the Supreme Court (sec. 


25), p, 18:43; p. 35. 
Presidential proclamations, p. 39. 
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Prima facie evidence. See Evidence. 
Print, exclusive right to (sec. 1a), p. 7:5. 
Print: 

May be copyrighted (sec. 5k), p. 9:39. 

Notice of copyright (sec. 18), p. 14:14. 

Label and (Pat. Off. reg.), p. 56. 

Printing of book: 

Must be performed within United 
States (sec. 15), p. 13:3. 

Affidavit required (sec. 16), p. 18:23. 

Procedure, rules by Supreme Court (sec. 
25), p. 18:43; p. 35. 

Proceedings for injunction, damages, etc., 
may be united in one action (sec. 27), 
p. 19:6. 

Proclamations, Presidential, for interna- 
tional copyright (sec. 8), p. 11:9; p. 39, 
et seq. 

Produce, right to, drama (sec. 1d), p. 7:25. 

Profit, for: 

Delivery of lecture (sec. 1 ¢.), p. 7:15, 

Performance (sec. 1 e), p. 7:27. 

Infringement (sec. 28), p. 19:10. 

Profits: 

May be recovered in case of infringe- 
ment (sec. 25 b), p. 16:40. 

Royalty in lieu of, in case of mechan- 
ical music-producing machines 
(sec. 25 e), p. 18:26. 

Prohibition of importation: 

Books in foreign languages of which 
only translations are copyrighted, 
permitted importation (sec. 31 c), 
p. 20:23. 

Exceptions to (sec. 31), p. 20:13. 

Notice of illegal importation to be 
given to Treasury or Post-Office 
Department (sec. 33), p. 21:35. 

Of articles bearing false notice (sec. 
30), p. 19:41. 

Of authorized copies, printed abroad 
(sec. 31), p. 20:4. 

Of foreign reprints of book by Ameri- 
can author (sec. 31), p. 20:30. 

Of piratical copies (sec. 30), p. 19:43; 
(sec. 31), p. 20:1. 

Return of copies of authorized edi- 
tions to country of export (sec. 32), 
p. 21:23. 

Secretary of the Treasury and Post- 
master-General to make rules (sec. 
33), p. 21:30. 

Proprietor, copyright: 

May obtain copyright (sec. 8), p. 10:30. 

May secure renewal of copyright (sec. 
23), p. 15:35; (sec. 24), p. 16:28. 
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Proprietor, copyright—Continued. 
Must notify Treasury or Post-Office 
Department of illegal importation 
(sec. 33), p. 21:35, 
Proprietor of unpublished work, common- 
law right of (sec. 2), p. 9:7. 
Proprietorship, fee for recording transfer 
of (sec. 61), p. 28:5. 
Pseudonymous works, term of copyright 
in (sec. 28), p. 15:28. 
Public documents not copyrightable (sec. 
7), p. 10:22. 
Public domain, works in, original text not 
copyrightable (sec. 7), p. 10:18. 
Publication: 
By U.S. Government does not affect 
copyright (sec. 7), p. 10:22. 
Date of, definition (sec. 62), p. 28:15. 
With notice initiates copyright (sec. 
9)s pemi124 
Publish, exclusive right to (sec. 1a), p. 7:5. 
Receipt for copies: 
From copyright office (sec. 55), p. 
25:40. 
From postmaster (sec. 14), p. 12:38. 
Reciprocity provisions (sec. 8 b), p. 10:40. 
Mechanical reproduction of music 
(sec. Le), p. 8:5. 
Record books, copyright, to be kept by 
Register of Copyrights (sec. 54), p. 25:4. 
Record of copyright. See Registration. 
Record, right to make: 
Of drama (sec. 1 d), p. 7:21. 
Of musical work (sec. 1 e), p. 7:32. 
Records, copyright. See Copyright rec- 
ords. 
Register of Copyrights: 
Annual report (sec. 51), p. 24:32. 
Appointment of (sec. 48), p. 24:1. 
Assistant Register of Copyrights (sec. 
48), p. 24:3. 
Bond of (sec. 50), p. 24:27. 
May require deposit of copies (sec. 
43)5* ps 12233 
Monthly report of fees (sec. 49), p. 
24:22, 
Salary of (sec. 48), p. 24:2. 
To control and preserve copyright 
records (sec. 47), p. 23:42. 
To determine price of catalogues of 
copyright entries (sec. 57), p. 26:20. 
To issue certificate of registration 
(sec. 10), p. 11:22. 
To make rules and regulations (sec. 
53), p. 24:45. p. 41. 
To prepare form for certificate of reg 
istration (sec. 55), p. 25:25. 
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Register of Copyrights—Continued. 

To print catalogue of copyright 
entries (sec. 56), p. 25:45. 

To provide and keep record books 
(sec. 54), p. 25:3. 

To record assignments (sec. 45), p. 
23:27, 

To register articles deposited (sec. 
54), p. 25:5. 

Registration of copyright claim (sec. 10), 
p, LL19. 

Application for (sec. 5), p. 9:28. 

Certificate shall be admitted as prima 
facie evidence (sec. 55), p. 25:35, 

Claimant of copyright entitled to cer- 
tificate of (sec. 55), p. 25:10. 

Condition precedent to suit for in- 
fringement (sec. 12), p. 12:16. 

Fees for (sec. 61), p. 27:30 

For renewal (sec. 23), p. 15:40; (sec. 


24), p. 16:10. 

Of unpublished works (sec. 11), p. 
11:24, 

Of work in several volumes (sec. 61), 
p. 28:10. 


Prima facie evidence, catalogue of 
copyright entries (sec. 56), p. 26:5. 
Register of copyrights to make rules 
for (sec. 53), p. 24:45; p. 38. 
Remedies for infringement (secs. 25-28), 
pp. 16-19. 
Renewal of copyright: 
Author, if living, or his widow, chil- 
dren, executors, or next of kin 
(sec. 23), p. 16:2. 
Author may secure, of existing copy- 
rights (sec. 24), p. 16:19. 
Author of contributions to periodical 
or composite work may secure (sec. 
23), p. 15:44. 
Fee for recording, 50 cents (sec. 61), 
p. 28:0. 
Proprietor of posthumous or com- 
posite works (sec. 23), p. 15:30. 
Registration during last year of orig- 
inal term (sec. 23), p. 16:10. 
Term, 28 years (sec. 23), p. 15:36; 16:7. 
Repealing clause (sec. 63), p. 28:25. 
Report: 
Annual, of all copyright business (sec. 
51), p. 24:32. 
Monthly, on copyright fees (sec. 49), 
p. 24:22. 
Represent, right to, drama (sec. 1 d), 
Dowd 
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Reprint, exclusive right to (sec. 1 a), 
Dio. 

Reproduce, right to, drama (sec. 1 d), 
p. 7:24, 

Reproductions of works of art: 

May be copyrighted (sec. 5h), p. 9:35. 
Notice of copyright (sec. 18), p. 14:7. 

Reservation of copyright. See Interim 

copyright. 

Residence. See Domicile. 

Rights of persons entitled to copyright 

(secs. 1-3), pp. 7-9. 
Rolls, infringement of musical copyright 
by use of (sec. 25 e), p. 18:21. 

Royalty for use of music: .. 

Provision for (sec. 1 e), p. 8:14. 
Failure to pay (sec. 1 e), p. 8:38. 
Recovery of (sec. 25 e), p. 18:26. 
Rules and regulations: 
For practice and procedure (sec. 25), 
p. 18:43; p. 35. 
For prohibition of importation (sec. 
33), p. 21:34. 
For registration of claims (sec. 53), 
p. 25:1; p.38. 
Sale of copyright deposits (sec. 59), p. 27:1. 
Sale of work distinct from assignment of 
copyright (sec. 41), p. 22:43. 
Salvador, pp. 39, 40, 43, 47. 
Schools, importation of books for (sec. 31), 
p. 20:40. 

Scientific drawings or plastic works: 
May be copyrighted (sec. 51); p. 9:36. 
Notice of copyright (sec. 18), p. 14:14. 

Sculpture, damages for infringement of 

(sec. 25 b), p. 17:31. 

Seal of copyright office (sec. 52), p. 24:39. 

Search, fee for (sec. 61), p. 28:10. 

Secretary of the Treasury: 

May order destruction of unlawfully 

imported articles (sec. 32), p. 21:20. 

To make rules and regulations relat- 

ing toimportation (sec. 33), p. 21:30. 

Seizure of unlawfully imported copies 
(sec. 32), p. 21:18. 

Sermon (Oral): 

May be copyrighted (sec. 5c), p. 9:29. 

Damages for infringement of (sec. 
25 b), p. 17:41. 

Right to deliver for profit (sec. 1 ¢), 
pe vis. 

Societies, importation of books for (sec. 

31), p. 20:40, 

Spain, pp. 39, 40, 41. 
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Statue: 
Damages for infringement of (sec. 
25 b), p. 17:31, 
See also Fine arts, works of the. 
Subject-matter of copyright (secs. 4-7), 
pp. 9-10. 
Suits. See Copyright suits. 
Superintendent of public documents to 
receive subscriptions to Catalogue of 
copyright entries (sec. 57), p. 26:25. 
Supreme Court of the United States, rules 
and regulations for practice and pro- 
cedure (sec. 25), p. 18:43; p. 35. 
Sweden, p. 40. 
Switzerland, pp. 39, 40, 41. 
Technical drawings or plastic works: 
May be copyrighted (sec. 51), p. 9:36. 
Notice of copyright (sec. 18), p. 14:6. 


Terms of copyright: 
First term of 28 years (sec. 23), p. 
15:26. 
Renewal term of 28 years (sec. 23), 
~p. 15:37; p. 16:5. 


Ad interim term (sec. 21), p. 15:12. 
—— extension of term for United 
States edition (sec. 22), p. 15:16. 
Extension to full existing term (sec. 
24), p. 16:19. 
Transfer of copyright (secs. 41-46), pp. 
22-23. 
Transfer of copyright deposits to other 
governmental libraries (sec. 59), p. 
26:45. 
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| Translate, exclusive right to (sec. 1 b), p. 
Libs 

Translations may be copyrighted (sec. 6), 
p. 10:5. 

Treasury. See Secretary of the Treasury. 

Tunis, p. 40. 

Type set within the United States: 

Plates to be made from (sec. 15), p. 
13333 
Affidavit required (sec. 16), p. 13:25. 
Unpublished work: 
Common law right (sec. 2), p. 9:8. 
May be copyrighted (sec. 11), p.11:24. 
Uruguay, p. 40, 43, 47. 
Vend, exclusive right to (sec. 1 a), p. 7:5. 
Manuscript of drama (sec. 1 d), p. 
7:19. 

Version, right to make other (sec. 1 b), p. 
Tihs 

Volumes of a book deposited at one time, 
one fee sufficient (sec. 61), p. 28:10. 

Who may obtain copyright (sec. 8) p. 
10:30. 

Widow or widower may secure renewal of 
copyright (sec. 23), p. 16:3; (sec. 24), 
p. 16:20. 

Works: 

Made for hire (sec. 62), p. 28. 
Republished with new matter may 
be copyrighted (sec. 6), p. 10:8. 
Subject-matter of copyright (sec. 5), 
p. 9:23. 
Writ of error allowed in copyright cases 





(sec. 38), p. 22:29. 


Transfer of proprietorship, fee for record- | Writings of an author subject-matter of 


ing (sec. 61), p. 28:5, 


copyright (sec. 4), p. 9:20. 
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UNITED STATES OF AMERICA. 


DISTRICT OF MASSACHUSETTS. IN THE DISTRICT COURT. 


IN EQUITY, No.2812. 


ATLANTIC MONTHLY COMPANY 


Ve 


POST PUBLISHING COMPANY, 


BRIEF SUBMITTED ON BEHALF OF THE PLAINTIFF, 


INTRODUCTION. 


It is not deemed necessary here to restate the 


principal facts in this case, which has been so recently 
tried and is clearly in the mind of the Court. In this 
brief we will endeavor to discuss as briefly as may be 

the necessary propositions in support of our case. We 
feel that the statement made by the Court that he accepted 
the testimony of Mrs. Moskowitz, which appears in her depo- 


sition, renders unnecessary any elaborate discussion in support of 
our contention that the plaintiff was a proprietor within the meaning 
of the Act, We assume that there is no contention that Governor 
Smith's letter was not a proper subject for copyright, nor that the 
article published by the defendant was an infringement in the sense 
that it was a substantial copy of Governor Smith's letter, nor that 
the plaintiff obtained the letter in the manner descr ibed in the 
testimony of the witnesses in the New Hampshire trial, that is to say, 
that a reporter went to Concord and by various devices obtained from 
the company engaged in printing the plaintiff's magazine a damaged 
copy of the article, which was still legible. Nor do we understand 
that the defendant denies that the article was of great importance as 
an item of news, and its publication by the defendant was of great 
value to it. Finally, we understand thet the Court has ruled.in our 
favor that the requirements of Section 25 of the Copyright Law in 
respect to service of notice are satisfied by the mailing of such a 
notice properly addressed to the defendant and the receipt by it 
thereof, and we do not need to address to the Court any argument 
touching the meaning of the word “service” as used in said section, 

The propositions which will be maintained by the defendant 
and the order in which we shall take them up are as follows: 

ry 

The plaintiff was the proprietor of the work in question 

within the meaning of the Copyright Act, 
ay 

The plaintiff obtained a valid copyright of Governor Smith's 

article prior to the infringement thereof by the defendant on April 16th. 
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+1 
The contention that this action can not be maintained by 
reason of the publication of the article by the New York World and 
other newspapers, and a magazine, without copyright notice, is 
unsound, 
IV, 
The notice set forth in the bill of complaint was received 
by the defendant prior to the publication of the infringing article. 
V5 
The plaintiff is entitled to recover substantial demazges. 


ARGUMENT. 


I, 

The plaintiff was the proprietor of the work in question 
within the meaning of the Copyright Act, 

The acceptance by the Court of the testimony of Mrs, 
Moskowitz means plainly that the Court finds thet Mrs. Moskowitz at 
all times, acting for Governor Smith, assumed that the copyright 
belonged to the Atlantic Monthly, and intended to vest full property 
in the article in the Atlantic, provided Governor Smith had permission 
to release to the press simultaneously, saw many copies of the pamphlet 
bearing the copyright notice and acquiesced therein, and finally ex- 
pressly ratified the act of the plaintiff in copyrighting the article. 
This is amply sufficient to support our contention, 
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B R M Pp C Fed, 359 
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Fitch ve. Young, 330 Fed. 743 (D. Cc. S, D, N.Y.) 

Meurel v, Smith, 330 Fed. 195 (D. co. S, D. N. Y.) 


In that case two of three joint authors of a comic 
opera took out copyright without the consent of the third author. 
The copyright so taken out would have been void, but the action of 
the two being subsequently ratified by the third, the copyright was 
held good. 


To the same effect is 


White-S P Co, ve Apollo Co,, 139 Fed. 427 
sae na Pe Why a REI ace ee) 
See also Belford v. Scribner, 144 U. S. 488 
We also ask the court to note that in his telegram of 
April 18th Governor Smith said 
"The Atlantic Monthly has very generously consented 
to giving out the correct version of the letter to the 
newspapers on Monday tiorning, April 18." 
It is obvious that Governor Smith would never have used this language 
if he did not clearly understand that the Atlentic was the proprietor 
and the one whose consent it was necessary to obtain. Mr, Swope testi- 
fied that he had previously told Governor Smith that the copyright 
should be left with the Atlantic, 

In the course of the trial counsel for the defendant re- 
peatedly stated that it plainly appeared from the correspondence that 
the Atlantic was not permitted to publish until April 25th. This is 
not the fact. The only limitation imposed by Governor Smith was that 


he be permitted to release to the newspapers on April 25th, not that 


the plaintiff must not make publication sufficient to secure copyright 
before that day. 


it, 
The plaintiff obtained a valid copyright of Governor Smith's 
article prior to the infringement thereof by the defendant. on April 


16th. 

Be The plaintiff made a valid publication of the article 
within the meaning of the Copyright Act by a sale of a single copy for 
ten cents to Mr. Jenkins. 

The statutory requirements touching publication are 


as follows: 


"Sec. 9. That any person entitled thereto by 
this Act may secure copyright for his work by publi- 
cation thereof with the notice of copyright affixed 
to each copy thereof published or offered for sale 
in the United States by authority of the copyright 
proprietor, except in the case of books seeking ad 
ge ge protection under section twenty-one of this 

Cte 


Sece 62. That in the interpretation and con 
struction of this Act "the date of publication" shall 
in the case of a work of which copies are reproduced 
for sale or distribution be held to be the earliest 
date when copies of the first authorized edition 
were placed on sale, sold, or publicly distributed 
by the proprietor of the copyright or under his au- 
thority, and the word "author" shall include an em 
ployer in the case of works made for hire," 


Sec.12. That after copyright has been secured by 
publication of the work with notice of copyright as provided 

in Section nine of this Act, there shall be promptly deposited 

in the Copyright Office, or in the mail addressed to the 

Register of Copyrights, Washington, District of Colymbia, 

two complete copies of the best edition thereof then published.... 

No action or proceeding shall be maintained for Err ia 

of copyright in any work until the provisions of this Act 

with respect to the deposit of copies and registration of such 

work shall have been complied with." 
References to the requirements of the Act touching manufacture in the 
United States are omitted as they ere not believed to be relevant. to 
this discussion. 

We first point out that it has been decided that the Act, and 
especially Section 62 thereof, does not define what constitutes 
publication, 

Cardinal Film Corporation ve Beck, 348 Fed. 368, D.C.S.p.N.Y, 
Judge Augustus Hand said, p. 368 

"Sec.62 of the Copyright Law .......was an enactment 

to fix the date from which the copyright term should begin 

to run, and not a general definition of what constitutes 

publication, " 
So far as we are aware, this decision of Judge Hand has never been 
questioned, and is an expression of the law as it now exists. The 
question of what does constitute publication within the meaning of 
the Act has been passed on in many instances by Federal Courts. 
These décisions are to some degree imonsistent, largely for the 
reeson that the courts have endeavored, where it is possible so to do, 
to sustain the copyright in cases where the infringer maintained 
thet a sufficient publication had been. made by the author to defeat, 
notito sustain, the copytight. The position taken by the pleintif?f 
is that the publication on April 8th, consisting ofthe sale of a 
single copy, was sufficient publication, That the sale of a single 
copy is adequate was squarely decided in 
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the court,(Townsend J.) saying: 


"The unrestricted offer of even a single copy to the 
public implies the surrender of the common-lew right, 


An earlier decision of the Werckmeister case was cited with approval in 


the Supreme Court in the case of 


American Tobacco Co. v. Werckmeister, 207 U. 8. 384 


————- Gottesbercer v, Aldine Book Co,, 33 Fed. 381,(C.C.D. Mass. ) 
This was a bill in equity to restrain infringement of a copyright. 


The defendant maintained the copyright was invalid by reason of prior pub- 
lication. It appeared that the plaintiff had sent several copies for 
examination and in a single instance had accepted payment for a copy. | 
Held, publication within the meaning of the Copyright Act. 

We must conclude that the unrestricted sale of a single copy 
is a sufficient "publication" to comply with the requirements of the 
Copyright Law. “f 

The sale of one copy by the plaintiff to Mr. Jenkins was an 
unrestricted sale, and did comply with the requirements of the Copyright 
Lew, 

The sale was made with the authority of Mr, Sedgwick, president 
of the plaintiff corporation and editor of the dasastee: the Atlantic 
Monthly, and no restrictions touching the use to be made by Mr. Jenkins of . 
the article were imposed,but to the contrary an affirmsetive answer was ante 
to his inquiry if he might do what he pleased with it. Mr, Jenkins paid ten 
cents for the article, put it in his pocket, took it to his house,. read 
part of it aloud to his wife and to Mr, Romney Spring, and the iaper read 
the rest of the article to himself, While it may be urged thet Mr. Spring then 


wag one of the counsel for the plaintiff, it is maintained that that fact 
is wholly immaterial, as Mr. Spring had not been consulted in reference 
othe copyright of the article, was present at the time referred to solely 
in the capacity of a friend and dinner guest, and did not know that any 
matter of copyright was involved or that any controversy touching the 
article was likely to arise. 

The argument will no doubt be made that the sale of this copy to 
Mr, Jenkins can not be held to be an unrestricted sale for the reason thai 
it appears from the correspondence, and is not disputed, that the plaintiff 
was anxicus that the article should not receive any general publicity prior 
to the publication of the May 1937 issue of the Atlantic Monthly on April 

Sy LST. We maintain that the sale to Jenkins was not the less an 
unrestricted sale because the plaintiff may have relied on motives of 
self-interest to prevent Mr, Jenkins from giving to the article any such 
publicity as would interfere with the sale of the magazine. The point is 
thet it imposed on him no legal obligation to suppress the article or to 
refrain from communicating it to anyone, and he did, in fact, communicate 
it to two persons. From the stipuletion it plainly appears that Mr. 
Sedowick intended there should be an unrestricted sale to Mr. Jenkins, 
and therefore publication, 
American Tobacco Co. v, Werckmeister, 270 U. S, 284 

s That was an action for infringement of a picture. The con 
tention of the defendant was that the copyright was invalid on account 
of the exhibition of the picture in a gallery in London umer conditions 
requiring the payment of an admission fee and denying the right of visitors 
to make copies. Such exhibition was held not to be a publication of the 
picture sufficient to defeat a subsequent copyright. Ina long opinion 
the court (Mr, Justice Day) seid, p. 393: / 


"But in construing a statute we are not always confined 
to a literal reading, and may consider its object and purpose, 
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the things with which it is dealing and the condition of affeirs 
which led to its enactment, so as to effectuate rather than 
destroy the spirit and force of the law which the Legislature 
intended to enact." 

And again at p. 391,- 


"These statutes should be given a fair and regsonable con- 
struction with a view to effecting such purpose, © 


The Court also said:- 
"It is a fundamental rule that to constitute publication 
there must be such a dissemination of the work of art itself among the 
public as to justify the belief that it took place with the 
intention of rendering such work common property." 
And further ,- ; 
"And that author (Slater) instances as gone of the occasions 
that does not amount to a general publication the exhibition 
of a work of art at a public exhibition where there are .» 
by-laws against copies, or where it is tacitly understood that 
no copying shall take place, and the public are admitted to 
view the painting on the implied understanding that no improper 
advantage will be taken of the privilege. 
We think this doctrine is sound and the result of the best 
considered cases." 

This case cannot fairly be taken to be an authority against the 
position of the plaintiff in the case at bar. We point out that Mr. Jus- 
tice Dey was engaged in sustaining,not defeating, a copyright; that 
h@ was at great pains to insist on the necessity of a. liberal con- 
struction of the Act for the purpose of sustaining a copyright; and 
that all of the passages above quoted from his opinion mst be read 
in the light of the situation then before the Court, and that every 
reason which Mr, Justice Day advanced in support of the copyright in 
that case is exactly opposite to our contention that the copyright 
should be sustaired in the case at bar. 

Ho doubt it will be urged bg the defendant that there was a 
tacit understanding in the case at bar that Mr.Jenkins should not give 


publicity to. the article,and. therefore that the case cited is an authority 
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against us. We urge that the plaintiff expressly authorzed 
Mr, Jenkins to do as he pleased with the article, This would 
seem to effectually dispose of the contention that there may 
have been a tacit understanding to the contrary. "Expressio 
facit tacitum cessare,." 
Larrowe-Loisette v, O'Loughlin, 88 Fed. 896 
In thet case it was held that the selling of a book by an 
author to all persons paying him for a course of instructions 
constituted a publication, although each purchaser was bound by 
contract not to communicate the contents of the book to anyone 
else; the court say ing: 
"In most, if not quite all the cases in which a 
distribution has been held not to be a publication, 
the author did not part with the title to the books 
distributed, " 
In the case at bar it is obvious that the plaintiff did part with 
the title to the article in question. 
Werokmeister v, American Lithographing Co,, 134 Fed. 331 
We direct attention to the opinion of Circuit Judge Townsend 
which was approved by the Supreme Court of the United States in the 
case of the same name above cited, and particularly to the followig 
passage therein, p. 386: 

"The nature of the subject-matter, the character of 
the communication, circulation or exhibition, and the nature 
of the rights secured, are chiefly determinative of the 
question of publication," 

In a later part of the opinion the @burt &isoudses ct some length 
somewhat inconsistent decisions. touching on the question whether 
the leasing of a book constituted publication, and said, p. 328,- 


"Again, it is to be noted that in the one case the 
possession of the printed book, the subject of copyright, 
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is surrendered, In the other there is no surrender 
of possession," 


We ask the Court to apply the tests leid down by Judge Townsend 
to the case at bar where the plaintiff was endeavoring to obtain 
& copyright and to make a publication within the meaning of the Act, 
and that the same reasoning which induced Judge Townsend and the 
Supreme Court of the United States to reach the conclusion in the case 
cited that the plaintiff had not lost his copyricht should induce this 
Court to reach the conclusion thet the plaintiff in the case at ber 
had obtained his copyright. 

Dole v. Kansas City Star, 94 Fed. 840 (C. C. W. D. Mo.) 

The Court in determining whether certain acts constituted publica- 
tion, laid stress on the necessity of reaching a determination "within the 
letter and spirit" of the lew. 

In considering the defendant's contention that the sale to Mr, Jenkins 
was merely colorable and not intended to result in any substantial publicity, 
it should be remembered that the article was sent to Washington and deposited 
and was open to public inspection on and efter Monday, April llth. The 
defendant could readily heve obtained the article in Washington and made 
reasonable quotations from it and commented on it. The defendant preferred 
to obtain the article by surreptitious means. The deposit in Washington 
characterizes the sale to Jenkins, and seems to make it too Plain for ergu- 
ment that actual publication was intended to be made. 

If as a matter of law the sale of a single copy to Mr, Jenkins 
did not constitute a publication within the meaning of the Copyright Act, 
then the plaintiff maintains that the deposit on April llth of two copies 
of the article with the Register of Copyrights was itself a sufficient 
publication of the article, 
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The facts touching the deposit are in no way in dispute. 
Two copies were placed in the mail on Saturday, April 9, 1937. 
The registry receipt was signed by the Registry Office on 
April 10th, a Sunday, and the same were stamped as received 
on April llth, Monday. Our position in this aspect of the 


case is gquarely sustained by the following cases: 


Ste e Remick. e 175 Fed, 328, 
aa UTS eta: Soo ARRRRICTN OS Seb a Y.) 


This was an action at law to recover damages for infringement 
of the copyright of a song. The facts were that after plates 
had been made the plaintiff had caused ten copies of the song 
without covers to be struck off by hand. Two of these copies 
were sent to the Librarian of Congress, and one of them was 
sent to C. H. Ditson & Co., a seller of musical works, but what 
the said Ditson did with the song after it was sent to him 
did not appear, The plaintiff sold no other copies of the 
song until more than a yeer after he had teken out @ copyright, 
and until after the defendent had sold copies which constituted 
the alleged infringement. The copyright wes held valid, Judge 
Learned Hand saying, page 283: 
"The only serious question is whether, 

under the statute, any publication ig 

necessary beyond the deposit of two 

copiesin the Library of Congress, and 

if so, whether the sele to Ditson of a single 

copy is 'publfcation' independent of this 

deposit. He seems to mean by this a bona fide 


effort commercially to exploit his piece, 
to put it 'on the market', to make what he 


can from its sale. This the plaintiff? 
did not do. It is plain enough that. his 
sale to Ditson was simply in an attempt 
to comply with a fancied requirement of 

: the statute... I think the requirement. was 
fancied, for nothing else is necessary 
than the deposit in the Library of Con 
gress, certainly when coupled with an 
unrestricted sale of one copy." 


No-Leak-O Piston Ringe Co, v, Norris, 377 Fed. 951 (C.C.A. 4th 
ircuit 


In that case the defendant maintained that the copyright 
relied Bey plaintiff was invalid for the reason that the appli- 
cation and deposit of copies in the copyright office was made on 
August 4th, and the publication some time between the 6th and 10th 
of the same month. The court held the copyright valid, saying 
(p. 953) 


"We are of opinion that this was a substantial 
compliance with the statute, and that the contrary 
contention is wholly without merit." 


Cardinal Film Co, v, Beck, 348 Fed, 368 (D.C.S.D.N.Y.) 
In that case Judge Augustus N. Hand said: 


"If the complainant has a valid copyright of 

the motion picture play ‘Joan the Woman' it has 

been infringed by the defendants. The defendants, 
however, argue that the copyright was invalid beceuse 
there was no publication before the deposit of 

copies of the motion picture photoplay in the office 
of the librerian of Congress. This defense has been 
considéred before by Judge Learned Hand in the case 
of Stern v. Jerome H, Remick (C.C,) 175 Fed, 282, 
where the court said that no publication was necessary 
other than the deposit in the Library of Congress." 


Ladd v. Oxnard, 75 Fed, 703, (C. C. D. Mass.) at 730. 

In deciding that the copyright was velid Judge Putnam 
cited with approval the case of Callaghan v. Myers, 128 U. s, 617, 
and approved the doctrine that deposit. in the copyright office is 


a sufficient publication, although no copies were otherwise publicly 
distributed, 

Callashan v, Myers, 128 U. S, 617 

This cese arose under the old copyright lew, and it was there 
held that the delivery by the Reporter of Decisions of the State of 
Illinois of copies of a volume of State Law Reports to the prescribed 
officer of a state under a statute for its use, accompanied by the 
payment of the reporter therefor, was a publication of the book so 
as to require the deposit. of the work in the Clerk's office within 
three months after such publication to make the copyright valid. 

The Court (Mr. Justice Blatchford) said,, page 657: 


"The delivery of copies Hr the use of the State was 
@ publication of the volume," 


NJewellers Mercantile A v. Jewalers Wee etc, Co., 
155 N. Y. 341 


This was an action brought to restrain the alleged improper 
use of the contents of a credit book compiled by the plaintiff and 
copyrighted by the defendant. The pleimtiff relied on his common law 
rights, but had deposited two copies of the credit book with the 
Librarian of Congress, The plaintiff had also delivered a mumber of 
copies of the book under an elaborate contract of lease, Three 
justices held that the action could not be maintained, for the reason 
that the leagé constituted publication sufficient to deprive the plaintiff 
of his common law rights, but three justices concurred in the result on 


on the following prounds: 


"We concur in the result upon the ground that the 
plaintiff by depositing two copies of its reference book 
in the office of the Librarian of Congress published the 
same even if it obtained no copyright; that if_it did 
obtain a copyright. it th ereby waived its common law right 
of literary property in said book, and its statutory rights 


ugder Federal legislation can be protected only in the 
Federal courts." 


Bobbs-Merrill Co, v. Straus et al,, 147 Fed. 15 


In this case the book had been duly copyrighted by the 
deposit of copies. The defence in a suit for infringement was 
that there had been no publication in that the books were sold 
with restrictions. The court said, p. 31% 


"We cannot assent to the latter assertion. We 
think, in view of the foregoing consideration, 
that there was.an unqualified and absolute publi- 

cation and a surrender. of the right of restricted 

publication when the owner of the book complied 

with the statutory requirements, ani thus acquired 

| the right to notify the public of its exclusive 
right to the multiplication of copies," 


Calica v. Inter-Ocean New er Co 157 Fed. 186 
CLe 0, 2A, 7th Circuits 


In this case, which related to a picture, it appeared that 
the complainant on October 7th registered this picture in the 
copyright office, On November 7th he again attempted to register 
the picture. 


"As the statutory copyright is acquired through 
the simple act of the author in making the deposit, 
the admission that he made such deposit in October, 
even referring to it in his testimony as his "first 
copyright" clearly impeaches the alleged copyright 
of November, unless accompanied by proof thet the 
prior deposit was inoperative. o such proof appears, 
and none was offered... ccscsces 

The question whether publication does not appear, 
prior to the November registry, either in the trans- 
actions of Curtis and Cameron, under their arrangement 
with the author, or in the fact of registration of the 
phereg aph and description in October, does not require 
solution under the foregoing view, The authorities cited 
for the contention that such registration amounts to 
publication are the well-considered cases of Bobbs-Merrill 
Co. v. Straus, supra, 147 Fed. 31, 77 6. Cc. A, 607, and 
Jewelers’ Mer, Agency v. Sewelers! Pub. Co.-155 N,Y.3241, 
854, 49 N, E, 878, 41 L, R. A, 846, 63 Am. St. Rep. 666; 
and in view of the purpose and publicaty of the registra- 
tion, this objection, to say the least, could not be set 
aside without careful consideration, the statute providing 
(section 4956, mpra) that the matter must. be filed 'on 
or before the day of publication’, We refrain from 
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decision thereupon, content to rest affirmance 
of the judgment upon the first-mentioned ground, " 


Wright v. Eigle, 86 A, D. 830 


The deposit of plans of a building in a city building de- 


partment by an architect was held to be a publication. 


Wall ve Gordon, 13 Abb. R. Ne S. 549, 


It was held that where copies of a book were placed with 
& dealer to be sold after a certain date, that was a publication 


as of the date when they were to be so sold, 


Hittenthel v. Berlin, 391 Fed, 714 (C, C. S. D. N.Y.) 


Bill in equity alleging infringement of copyright of a song. 
The case came up on a motion to dismiss, Judge Learned Hand thus 
stated the question at issue, 


"The copies being on deposit with thé register after 
publication, does it make any difference that they were 
on deposit. also for two weeks before?" 


This question the court answered in the negative, and overruled the 
motion to dismiss the bill. This ig the only point decided, The 
court, however, made the following statement: 


“Cardinal Film Co, v. Beck (D, 0.) 348 Fed, 368, 
followed my ruling in Stern v. Remick (C, 0.) 175 Fed, 
282, and probably cannot be taken as an independent 
ruling, though Judge Knapp apparently thought so in 
No-Leak-0 Piston Ring Co. v. Norris, supra. Stern v. 
Remick, supra, was rightly decided because there had 
been a sale, but I must own that what I said there 
of publication seems to me now open to doubt. In 
any case that point is not involved here, because, as 
T have said, in my judgment the time of deposit in 
section 12 is permissive, and a deposit before pub- 
lication is enough. The purpose of the act of 1909 
was to open a path for authors beside and not through 
the quagmire which had been created under the old act. 
T have no disposition to open another, Of course, 
the policy of the act must be enforced, but it 


CLE | does not lie in purposeless technicality," 
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This case may be relied upon by the defendant, but we point. out 
that the point decided is in no way inconsistent with our contention 
and that the paragraph quoted is merely dicta, and does not purport 
in terms to overrule the preceding cases, all of which are herein- 
before cited, It seems to us plain that what Judge Learned Hand 
said in Stern v. Remick was right, and his comment in Mittenthal v. 
Berlin to the effect that what he had previously said was "open to 
some doubt" is not at all an adequate reason for disregarding both 
his earlier decision and a large number of authorities both before 
and after which supported the position he then took. 

We further direct the attention of the court to the 
fact that the best-known text writer on copyright law, namely, Mr, 
Arthur W. Weil, takes the position that deposit is a sufficient 
publication (See Weil on Copyright, pp. 138 and 139.) 

This proposition is further supported by the provisions 
of the Copyright Act, which provides (Section 58) 
| "That the record books. of the copyright. office, 
together with the indexes.to such record books, and 
all works deposited and retained in the copyright 
office, shall be open to public inspection; and 
copies may be taken of the copyright entries actually 
made in such record books, subject to such safeguards 
and regulations as shall be prescribed by the register 
of copyrights and approved by the Librarian of Coneress." 

In his text-book, "An Outline of Copyright Law", Mr, 


Richard C, DeWolf says, page 34: 


"It is true that when a copy of a work has been 
deposited in the copyright office, the public may 
have access to it, the Copyright Act expressly 
providing for this." 
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The contention that the deposit does not comply with the 
terms of the Copyright Act for the reason that the Act requires 
deposit after publication and that the Act of depositing can not 
therefore serve at the same time for publication and deposit, is 
disposed of by the case above cited of Cardinal Film Company v. 
Beck, where the point urged by the defendant was that the copies 
had been deposited two weeks before the work was published, but 
the copyright was held valid, There would seem to be no reason, 
therefore, for holding that a simultancous deposit and publication 
is invalid,when a deposit many days before publication was held 
sufficient. 

We conclude our ergument on this branch of the case with 
a few of the many authorities holding that the Act should receive 
@ liberal construction and one which will support, and n& defeat, 
the right of an author or proprietor of a copyrighted work, 
American Tobacco Co, v, Werclmeister, 307 U. S. 384 
The court said, p. 391: : 
" ,eccessethe purpose of the statute being to 
protect this right in such manner that the 
author may have the benefit of this property 
for a limited term of years. These statutes 
should be given a fair and reasonable con- 
struction with a view to effecting such purpose." 

Page 293: 

"But in construing a statute we are not always 
confined to a literal reading, and.may consider 
its object. and purpose, the things with which it 
is dealing, and the condition of affairs which led 
to its enactment so as to effectuate rather than 


destroy the spirit and force of the law which the 
legislature intended to enact," 


And again at page 297: 
"But we think this statute mst be construed 


in view of the character of the property intended 
to be protected." 


See also 
‘Belford ys Scribner, 144 U, 8S, 488, 505 
National Chosk Co, v. Kaufman, 189 Fed, 215 
Bracken y. Rosenthal. 151 Fed, 136 
Ford v, Amusement Co,, 148 Fed, 642,644 
porber_vs. Donahue, 144 Fed, 491 
Werckmeister v, American Lithograph Co,, 143 Fed. 387 
de If it be held that as a matter of law neither the sale 
to Mr. Jenkins nor the deposit on April 11, 1937 with the Register 
of Copyrights constituted a publication, then the plaintiff maintains 
that it obtained a valid copyright of said article on April 16th. 
The facts are not in dispute, and are briefly these: 
The article was printed as part of May, 1937 issue of 
the Atlantic Monthly. The only difference between the article as 
printed in the Atlantic and as deposited on April llth is this: 
In the article deposited, page 725 reads as follows: 
"What is the Protestant position on 
this ean ects The Articles of Religion 
of your Protestant Episcopal Church 
(XXXVII) declare: 'The power of the 
Civil negistrate extendeth to all men, 
as well Clergy as Laity, in all things 
temporal; but hath no authority in 
things purely spirituel'," 
the last three words being dropped below the line. In the article 
included. in the Atlantic the words "on this subject " after the 
words "Protestant position" are omitted, and the words "things 
purely spirituel" are restored to their place in the column, a 
purely trivial difference, altering the sense not at all. 
Upwards of two thousand copies of the magazine containing 


this article were mailed in the manner stated in the agreed facts 
on April 15th to news dealers in the seventh and eighth postal zones, 
The books of the Federal Post Office show that these magazines 
were received on April 16th. Proper affidavit of publication on 
that date was made, and copies were deposited with the Register of 
Copyrights. The plaintiff wrote to the American News Company 
asking it to see that none of its magazines were sold or offered 
for sale by any of its news dealers prior to April 25th. We maintain 
that the mailing was a good publication. The magazines passed 
wholly beyond the control of the plaintiff the moment they were 
placed in the post office. It could not recall them. The public be- 
came entitled to them. 

There appears to be but one case on this point. 

Black v. Henry G, Allen Co,, 56 Fed, 764 (C.C.S,D.N.Y.) 

Publishers of a copyrighted book fixed upon and advertised 
a date @f publication, and three days in advance thereof sent out 
copies to subscribers by carriers. Held, that in the absence of 
proof that any of the books reached the subscribers in advance of 
the advertised dete of publication, the court would not find that 
there was publication in advance of that date sufficient to 
defeat the copyright. 

Under the act then in force and on the facts of that case a 
contrary finding would have defeated the copyright, and all that 
was decided was rather than to destroy the rights of the author the 
court "would not find" that the delivery to a carrier was a publi- 
cation on the day of delivery. 

That decision should be read in light of these facts, namely, 
that if wes necessary in order to secure copyright that the 
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author deposit copies with the Librarian within 

ten days after publication. If the court had 

found that delivery to the carrier was publication, 

then the copyright failed because deposit had not 

been made within ten days after the delivery. It was for 
that reason that the decision was made, and. we argue 
first that the court did not go further than to say 

thet he would not "find" that delivery to the carrier 
was @ publication, No ruling was made. The court was 
merely following the well established rule in support 

of which we have already cited many cases, that it will 
adopt such construction within reasonable limits as will 
sustain, and not defeat, the copyright. Delivery to 

@ carrier has all the earmarks of publication, Whenever 
the public generally or an imefinite portion of it are 
sure of access to the work without further action on the 


part of the author a general publication has taken place. 


Bobbs-Merrill Co, v. Straus, 147 Fed. 5 


G. & C, Merriem Co. v. United Dictionary Co., 140 Fed, 768 
146 Fed. 354 (C. GC, A, 7th) 


Werckmeister v, American Lithograph Co,, 134 Fed, 321 


Gottsberger v. Book Publishing Co,, 33 Fed. 381 


It should be noted that by the terms of the Copyright Act 

mailing of two copies is equivalent to depositing, and the author 
or proprietor who so mails is entitled to protection of the Copyright 
Act, whether the copies are actwlly received or not. 

Patterson ve Ogilvie Publishing Co,, 119 Fed. 451 (C.C.S.D.N.Y.) 

In the pending case it is stipulated that the copies mailed were 
in fact received. It is difficult to perceive any adequate reason 
why mailing to subscribers should not be a good publication, when 
mailing to the Register of Copyrights is a good deposit. The act of 
matling fixes the point of time when the intention of the proprietor 
to dedicate the work to the public passes into the realm of actuality, 
and beyond the power of the proprietor. It is plainly more reasonable 
to fix such mailing as the time of publication than to endeavor to 
ascertain when the first copy out of the large number mailed reached 
the first subscriber inne ai read by him. 


e. By publication on April 16th the plaintiff obtained 
@ valid copyright good for the entire period of 34 hours beginning 
at twelve o'clock midnight on April 15th and ending et twelve o'clock 
midnight on April 16th. The law will not take notice of fractions of 
aday. It has been settled since the days of Blackstone that a dgy is 
that space of time which elapses between two successive midnights. 


2 Blackstone Commentaries, 141 


The cases in this country are uniform on this point. 


United States v. Lapayre, 17 Wall. 192 

nited States v. Norton, 97 U. S. 170 

nited States v, Hartwell Co, 143 Fed. 433 (C.C.A. 7th) 
Kane v. Commonwealth, 89 Pa. 533 


Nebola v. Minn, Iron Co, » 102 Minn, 89 
Pannell v. Glidewell, 111 So. 571 (Miss, ) 


Theat was an action of tort for personal injuries resulting in 


unsoundness of mind occurring on the same day. The defence was that 
the action was not brought within a year as required by arghort statute 
of jimitations. The plaintiff contended that the statute did not run 
because he was of unsound mind, the unsoundness of mind beginning the 
day of the alleged injury, at some hours after it occurred, and the 
defendant maintaining that the statute began to run from the time of 
the accident, when the plaintiff was still of sound mind. The court 
sustained the plaintiff's contention, refusing to split the day. 
It is further plain that the purposes of substantial justice 
are met by treating the plaintiff's copyright as covering the whole of 
the 16th, particularly as it is stipulated that the meiling was actually 
done on the 15th, although not entered on the books of the post office 
in Concord, New Hampshire, until the 16th. Our contention is further 
strengthened by the language of the Copyright Act, which in Section 62 
above quoted provides that the date of publication shall be the earliest 
date when copies of the first edition were pleced on sale, sold or public- 
ly distributed by the proprietor, The word "date" is Sipnificant, because 
it is contrasted with the word "hour", "Date" means a day, not an hour, and 
had Congress intended to split a day it would either have used the word 
"hour" or possibly the word "time", It did neither, As it appeers that 
the defendant published the infringing article on the 16th of April, such 
publication was an infringement of the copyright obtained on that day. 
TIT. 
The contention thet this action can not be maintained by reason 


of the publication of the article by the New York World and other news- 


papers, and @ magazine, without copyright notice, is unsound, 


We first direct attention to the fact that the publication 
by said newspapers and magazine was subsequent to the infringement 
by the defendant, and therefore the single question is whether the 
effect of such publication was to destroy the plaintiff's cause of | 
action which arose on April 16th so that it can not maintain an action 
brought after such publication to enforce the right. occurring prior 
thereto, 

We first direct attention to the various provisions which 
have appeared in the Copyright Law since its inception, which have 
an important bearing on the construction to be given to the various 
decisions rendered thereunder. 

The Act of 1802 required every person seeking to obtain 
copyright of a book to cause a copy of the record to be inserted at 
full length on the title page immediately following the title of the 
book, 

The Act of February 3, 1831 declared that no persam should 
be entitled to the benefits of that act unless he should insert pre- 
scribed words in the published copies of the book, 

The Act of July 8, 1870 declared that no person should maintain 
action for infringement of his copyright unless he inserted in the 
Sabi tahed copies of the book the copyright notice prescribed, 

The Act of July 8, 1874 provided: 


"No person shall maintain an action for the 
infringement of his copyright unless he shall give 
notice thereof by inserting in the several copies of 


every edition published,..........¢he following words 
‘Entered according to the Act of Conoress in the year 


cece r eee eDVeveee.oeeein the office of the Librerian 
of Congress at Washington'," 


The Act of March 3, 1905 made a minor change relating to 


foreign publications, 
These provisio ns are to be contrasted with the provisions of 
the Act of March 4, 1909 under which we are suing, which provides: 


"and such notice shall be affixed to each copy 
thereof published or offered for sale in the 
United States by authority of the copyright 
proprietor..." 


and in the last paragraph ¢ section 12: 


"No action or proceeding shell be mainteined for 
infrincement of copyright in any work until 

the provisions of this act with respect to the 
deposit of copies and resistration of the work 
shall have been complied with." 


Section 20 of the Act of 1909 provides: 
"That where the copyright proprietor has sought 
to comply with the provisions of this Act with 
respect to notice, the omission by accident or 
mistake of the prescribed notice from a particular 
copy or copies shall not invalidate the copyright 
or prevent recovery for infringement against any 
person who after actual notice of the copyright 
begins an undertaking to infringe it, but shall 
prevent the recovery of dameces acainst an innocent 
infringer who has been misled by the omission of 
& notice," 
The point now under discussion has been construed in the 
following cases: 
Thompson v. Hubbard, 131 U. S, 123 
This case arose under the Copyright Act of 1874. Thompson 
took out a copyright. He failed to comply with the statutory 
requirements relating to notice. He sold the book and the copyright 
to Hubbard, who failed to affix the notice on copies thereafter 
published, Thompson then infringed the copyright. It was held 
thet Hubbard's action against Thompson must fail, the court saying, 


page 150: 


"The plain declaration of the statute is, 
that no person shall maintain an action for the 
infringement of his copyright, unless he shall 
give notice thereof by inserting the prescribed 
words in the several copies of every edition 
published. Thet means every edition which he, 
as controlling the publication, publishes. His 
failure to give such notice debars him from main- 
oS * “eae aaa taining an action for the infringement of his 
copyright." 
It will be noted that the action was brought for an infringement 
occurring after failure to give notice, and that the decision wes 
under the earlier copyright act. The case therefore is plainly not 
controlling in the case at bar, althouch the lansuace quoted is 
significant in thet it points out that the failure to give notice 
is only effective in respect to copies published by the owner of 


the copyright. 


Mifflin v, R, H, White Co., 190 U. S. 360 
___ Mifflin yg. Dutton, 190 0. 8, 265 


These cases arose under the Copyright Act of 
February 3, 1831. In the White case it was held that the serial 
publicetion of the author's work in a macazine with his consent and 
without copyright vitiated a copyricht which he subsequently attempted 
to take out, that is, the failure to deposit before publication was 
fatal under the Act then in force. This has no application to the 
present situation, 

In the Dutton case a book (The Minister's Wooing) 
appeared in the Atlentic Monthly, the author then publishing the whole 
work in book form, copyrighted it, and the last ten chepters were after- 
wards printed in the Atlantic, which did not carry notice of the author's 
copyright. It was held that the author could not maintein an action 
under the Copyright Act to restrain a subsequent infringement. Tt should 





be noted that this case arose under the earlier Act, and also does not 
hold that an author may not maintain an action for infringement occurring 
after copyright and prior to publication without copyright notice. 

Record etc, Co, v, Bromley, 175 Fed, 156 (C. C., BE. D, Pa.) 

This case arose under the Act of 1874, and decides that where 
the owner of the copyright annexes to a certain periodical a notice 
insufficient to comply with the terms of the Act he could not thereafter 
maintein an action for infringement, and for these reasons is plainly 
inapplicable, although it may be pointed out that the omission of the 
copyright notice was made by the plaintiff, not by someone else, 

Horsman v, Keufman, 286 Fed, 372 (C. C. A, 2nd.) 

That case held that an action under the Copyright Act of 1909 
must fail where the plaintiff, who claimed to own the copyright, had 
failed to annex any notice complying with the terms of the Act to copies 
of a certain work of art, 

Bentley v. Tibbals, 223 Fed. 247 (C. C. A. nd.) 

An alien author copyrighted a work in the United States, then 
published a larger work in a foreign country including the copyrighted 
work, and obtained in the foreign country a copyright, but in such form 
that one inspecting the foreign work could not tell what portion of it 
had been taken from the work copyrighted in the United States, and what 
pert had not been so taken, and it was held that the author could not , 
restrain publication of the foreign work in the United States. This case 
is so remote on the facts as to be plainly inapplicable, 

Gerlach-Bearklow Co, v. Morris, 23 Fed. (3) 159 

In that case the defendant attempted to justify the infringement 
of the plaintiff's copyright in a certain picture by producing five 


copies of the picture bearing no notice of the copyright. On one 
of the copies the plaintiff's name appeared, The other copies bore 
no names, Held, it was not sufficient to defeat the plaintiff's 
action to show that the picture was without the statutory notice 
when it came into the defendant's possession. It must appear that 
it left the plaintiff's possession in that condition. 

From the foregoing review it is plain that the defendant can not 
rely on any decision to the effect that the publication of a copyrighted 
article without notice of copyright with the consent of the owner of 
the copyright has the effect of destroying a preexisting cause of action. 
We also point out that it is clear that the publication in the magazine 
Which the defendant put in evidence was not with the plaintiff's consent, 
That consent can only be inferred from the correspondence with Mrs, 
Moskowitz in which the plaintiff agreed to publication on April 25th 
by the newspapers in whole or in part and with-or without credit to the 
Atlantic. There ig no reference therein, or elsewhere in the evidence, 


to any consent to publication by any magazine. Nor is it clear thet 





| consent to publication by the newspapers without credit to the plaintiff 

i |amparte consent to the publication without the copyright notice, "Credit" 
so used means some reference by the newspaper in its columns to the effect 
that the article appeared in a certain edition of the Atlantic or is 
reprinted by its courtesy, or some expression of that kind. It is no 
doubt for the purpose of meeting this argument that the defendant has 

laid so much strees on the delivery of six galley proofs of the article 
not bearing a copyright notice by the plaintiff to Mrs, Moskowitz, one 

of which was delivered to the New York World and used by that newspaper 

in setting up its copy of the article, originally intending it for pub- 
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lication on the 25th, but afterwards actually publishing with. the 
consent of the plaintiff on April 18th, This matter may be briefly 
disposed of. The proofs were sent to Mrs, Moskowitz; who represented 
the author, for correction. See letter of plaintiff's Circulation 
Manager to Mrs, Moskowitz of April 8th. 

Section 62 of the Act already once quoted and several times 
referred to provides that publication means the sale or public dis— 
tribution by the proprietor of the copyright, or under his authority. 
It has been construed in accordance with our contentions in the follow- 
ing,cases, and so far as we have been able to learn, there are no 


decisions to the contrary. 


chicago Board of Trade v. Christy, 198 U. S. 238 


C 
Savage v. Hoffman, 159 Fed, 584 
Harper _v, Donahue, 144 Fed, 491 


Press Co, v, Monroe, 73 Fed. 196 

ebb errill Co, v. Straus 147 Fed, 15 
Werckmeister v. American withographic Co. , 134 Fed. 331 
Weil on Copyright Law, page 1 


"Since the consequences of a publication are as 

grest as they are, principles of obvious justice 

require such publication to be made by the proprie— 

tor of the work to be affected, anda publication 

made by a third person without his authority can not 

affect his richts," 
Prior to publication by the World, its editor, Mr, Swope, received a 
copy of the pamphlet bear ing the copyright notice, and expressly acreed 
that the work should not be published by him prior to April 25th. See 
Plaintiff's Exhibit 1 annexed to New York depositions. It is therefore 
clear that the plaintiff can not maintain its contention that the 
publication by the World was based on a: copy of Governor Smith's letter 


delivered to it by authority of the pleintiff without the copyright notice, 


ae 
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As previously pointed out, there are no decisions holding that 
publication without copyright notice is sufficient to defeat a pre- 
existing cause of action, and such a contention is not supported by 
any of the languace appearing in the Copyright Act, which specifically 
as hereinbefore pointed out provides in Section 12 that no proceeding 
for infringement shall be maintained 

"until the provisions of the Act with respect to the 

deposit of copies and registration of such work shall 

have been complied with. 
and does not provide, as did the earlier acts, that no action shall be 
maintained if there has been any failure in respect to affixing of 
notices. The Copyright Act is to be liberally construed in favor of the 
owner of the copyright. We have previously cited the leading cases on this 
point. There is nothing in Section 20 of the present Act which states 
or implies that the failure to affix the notice destroys a pre-existing 
cause of action. , The purpose of that section is to preserve causes of 
action accruing after the omission of the notice except in respect to 
innocent infringers. Certain curious consequences would follow from 
the adoption of the contrary view. Suppose, for exemple, that the 
proprietor of the copyright had acsreed with the author to abandon the 
copyright after the expiration of say five years. In the meantime, an 
infringement occurred, and the infringer urged that he should not be 
held liable for damages because in five years the cooyright would be void 
from the beginning, not that it would terminate. On the defendant's theory 
the supposed contention should be sustained, Assuming, without admitting, 
that the publication by the newspapers on April 18th had the effect of 
terminating the copyright, we point out that the defendant maintains that 
the effect of such termination is to deprive the plaintiff of the pre- 
existing cause of action. The termination of the copyright by the expiration 

of the term of copyright would have the same effect. It would ede 
TOE a ee nT ee, 
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meintained that such termination would deprive the plaintiff of a 
pre-existing cause of action. Why should the other form of termination? 
It is urged that the copyright act itself provides that termination due 
to publication without notice will deprive the owner of the copyright of 
pre-existing causes of action, but the defendant points to no clause in 
the act which says so, It would require most explicit. lancuace te 
justify the court in reaching so astonishing a conclusion. The repeal 
of an act is held uniformly not to affect pre-existing causes Of action. 
A repeal purporting to have that effect would no doubt be held unconsti- 
tutional. The plaintiff had a property. right, a cause of action, based 
on the copyright. Assuming that it termimated-its copyright. Why should 
that also constitute an abandonment of its said property rights? Cer- 
tainly the plaintiff had no intention of so doing, Few copyrights are 
of value for more than a year. In the case of newspapers, such value 
is frequently limited to a matter of hours. No adequate reason has 
been advanced for depriving the plaintiff of the protection of its 
copyright for that brief period when it was of greet value. 

The analogy of certain patent cases may be urged against us, 
but we have been unable to find any case where the abandonment of a 
patent has been held to impair a pre-existing cause of action. There 


are cases in which the courts have held that the expiration of a patent 


perphenrmeamnne nests NS tr 
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was a sufficient reason for refusing injunctive relief, and in certain 
instances confining the owner of the patent to his remedy at law. The 
equitable jurisdiction of the court in this case sufficiently appears 
from the allegations of the bill. The defendant has previously attacked 
the equity jurisidction of this court by a motion to dismiss on the 
ground that the bill seeks forfeitures and penalties, and has also claimed 
a jury triel. No motion to transfer to the lew side of the court wés ever 
made. The motion to dismiss was overruled by Judge Lowell, who filed 
@ memorandum on September 16, 1927. An additional and conclusive reason 
why the court should retain jurisdiction is that it may be. called upon 
to assess “in lieu of" damages under section 25 of the Act providing 
for the assessment of 
Saun demaces as to the court shall eppeer 

to be just, and in assessing such damages 

the court may in its discretion", etc. 
This language plainly indicates that the assessment is to be made by a 
court, and not by e jury. The court therefore, having jurisdiction, 
will retain it even if for no other purpose than awarding damages. 

There are so far as we have been able to ascertain 
twelve decisions of the Federal Courts in which "in lieu of" damages 
have been considered, In all of them damaces have been assessed by 


the court, with the following exceptions, nemely, 


Meil & Express Co, v, Life Pub, 4 193 Fed.899 
Cc. C, e 2nd. ) 


where the assessment was made by a jury. The Court of Appeals in its 


opinion said, page 901: 


"While the language of the provision quoted is 
saquewhat obscure, we do not think that by the use 
of the word ‘court' it is required that the judge 
acting by himself shall assess the dameces when a 
case is presented calling for an award under the 
minimum damage clause, We think it the better view 
that the statute permits him to direct the jury to 
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assess the damages within the prescribed limits. 

But if this is not the correct interpretation of 

the statute, we fail to see how the defendant was 

harmed by the action of the judge in this case. 

It is evident that he considered that the case was 

one in which an award of actuel damages proven 

would not have been just and if he had himself fixed 

the damages under the statute he could not have 

awarded less than the minimum amount." 

All that this case decides is that the defendant was not harmed by 
the jury trial as he was awarded minimum damages. 

The remaining possible exception is the case of 
Guillot v, Bancroft, 17 Fed.(2) 207 (D. C. FE. D. La.), holding that 
the action for "in lieu of" damages is not cognizable in equity. 

This case was cited in the argument before Judge Lowell, who declined 
to follow it. 

In conclusion, we point out that the action of the 
defendant in entering a general appearance and pleading to the merits 
of this bill in equity deprives him of the risht of thereafter 
contending that the Court has not jurisdiction, 

Co ted Paper Patents Co, v. Paper Workins M,C 

237 Fed, 80 (D. C. S. D. N. Y.) Learned Hand, 

The Court can have no doubt that the notice was mailed, 
It can hardly be necessary to reproduce in detail the testimony of the 
witnesses. The notice was written by Miss Claire Sullivan, who ordered 
it sent out, gave it to Miss Gertrude Flynn, who in turn gave it to 
Miss Ella P, Kenney, multigreph operator. Miss Kenney in turnitestified 
that she set up the notice, and delivered 641 copies to the Mailing 
Department, that being the number of stencils in the newspaper list, 
count being kept automatically by the multigrephing machine, Miss 
Elizabeth Woodburn, stencil operator, described the stencil machine 


and testimdfied that she addressed precisely 641 envelopes. Count was 
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kept both automatically and afterwards made by hand, Precisely 641 
stamps were affixed by the stamping machine, to these envelopes, and 
prior to that the notices had been inserted in the envelopes, Miss 
R, M. Riley testifying that she personally operated the stamping 
machine, handled every envelope, and would have known hed there been 
any failure to insert the notice in the envelope by the thickness thereof, 
Miss Riley further testified that she placed all of the envelopes in 
United Stetes mail bags, placed the mail bags in the room from which 
mail was regularly takém by a postal carrier, and saw that these 
perticular._ bags were so taken by the carrier on the day on question, i. ¢. 
Saturday, April 9th. In addition, there was produced and offered in 
evidence a paper printed from the stencil list made very shortly after 
the infringement by the defendant, coupled with the testimony that from 
that list four names had been removed, and none added. On the list 
appears 
"EDITOR 
THE POST 
BOSTON, MASS. 
PERSONAL" 
It is presumed that a letter mailed is received in due course. 
Rosenthal v. Walker, 111 U. 5S. 185, 193 
Knickerbocker Insurance Co, ve Pendleton, 115 U. &.339,345 
Shutz v, Jorden, 141 U. S. 218 
Bloch v, Eastern Co,, 281 Fed, 779 (C. 0, A. 6th) 

“2 met this evidence the Post offered the following evidence: 
Tirst, thet of Mr. Dieffenbach, editor of the Christian Register, who 
testified that he had no recollection of receiving notice, although his 
name appeared on the stencil list. He further testified that the matter 
had not been brought to his attention until a day or two before the trial, 


more than a yeer after he received the notice. little weight can be given 
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to the fact that he did not recall it. Presumably he had no 

intention of pirating the article, Two witnesses from the 

Christian Science Monitor were produced, who testified to the same 

effect. In rebuttal we produced representatives of the Boston Herald, 

Boston Transcript and Boston Globe, all of whom testified that they 

had received the ndtice, and in addition it appears from Mr, Swope's 

deposition that the New York World received the notice. A number of 

witnesses from the defendant testified thet they knew nothing about 

the notice. These latter witnesses were subjected to a powerful 

temptation to forget the receipt of the notice. In particular, we 

direct the attention of the Court to the testimony of Mr, Dunn, who 

not only said he had no recollection of this notice, but did not 

recollect seeing an article in conspicuous headlines in his own paper 

in which the vital statements containéd in the notice were repeated 

and which the defendant printed on April lith, nor could he recall 

seeing an editorial in the Boston Herald to the same effect. This 

was surely a strange forgetfulness. We urge upon the Court to find that 

the notice was in fect received by the Post, In the alternative, that 

is, in the event that the Court finds that the notice was not actually 

received, then we ask the Court to rule that no written notice was 

necessary for the following reasons: The responsible managers of the 

corporation, namely, Mr. Richerds nd Mr. Dunn, admitted that prior 

to the publication of a large number of infringing copies, i. e., not 

less than 450,000 such copies. They had actual notice of the plaintiff's 
 eledm of copyright. Mr. Richards made this admission, testifying from 

a carefully prepared written memorandum. Mr. Dunn made it unhesitatingly — 


ale It 


and on examination by counsel for the defendant. The statute requires 
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be defeated by the fact that the plaintiff did not hand to the defendant 
a piece of paper on which was written a notice containing information 
with which the defendant was already entirely femiliar? 

The analocies based on the requirements of statutes like the 
Employers' Liability Act making service of a written notice a condition 
precedent to the right of action are not apposite. The purpose of the 
Copyright Act is to protect innocent infringers against an award of 
damages in excess of five thousand dollars, not to protect persons who 
have actual notice of the copyright from such an award on the ground 
that the plaintiff did not go through the useless formality of handing 
to the defendant a piece of paper. We refer the Court in this connection 
to the following cases: 

= Re raceme 260 Fed, ced 
Hendergon Tire & Rubber Co, v. Wilson & Olas 255 N.Y. 490, 


at page 500. 
Rogers v. Burr, 105 Ga. 432,446 


v. 

The plaintiff is entitled to recover substantial damages, 

The plaintiff has elected "in lieu of" damages in the event 
that the Court finds that notice was received by the defendant, or in 
the alternative, that the Court finds that such notice was not received, 
but rules that no notice was necessary. But in the remaining alternative, 
i,e., that the Court finds that the notice was not received and refuses 
said ruling, then the plaintiff elects actual damages, We discuss first 
"in lieu of" damages. 


| The relevant provisions of the statute have already been ae 





OS SSS 


"If any person shall infringe:the copyrighteecre.s 
he shall be liablee....e.0.tO DAYercese (actual 
damages) or in lieu of actual damages and profits such 
damases as to the court shall appear to be just, and 
in assessing such damages the court may in its discretion 
@llow the amounts as hereinafter stated.........and such 
damages shall not in any other case exceed the sum of 
$5,000 nor be less than the sum of $250, and shall not 
be regarded as a penalty.......eNor shall the limitation 
as to the amount of recovery apply to infrinzement occur- 
ring after actual notice to a defendant either by service 
he process in a suit or other written notice served upon 

@e@eveeevogeve 

Second, In the case of any work enumerated in 
Section 5 of this Act excepting a painting, statue or 
sculpture one dollar for every infringing copy made or 
sold by or found in the possession of the infringer, his 
agents or employees." 


The leading case construing this section of the Act is 
Westermann v, Dispatch Printing Co,, 349 U. S. 100 
This was a bill in equity alleging infringement of 
copyright: and seeking to recover damages therefor under the "in lieu of" 
provisions of the Act, The infringement consisted of the publication 
of six copyrighted illustrations, five being published once, and the 
other twice. The District Court held that there were seven infringements, 
but awarded less:than $250. The Circuit Court of Appeals held that there 
was one infringement, and awarded the minimum amount of $350. The 
Supreme Court held that both were wrong, for there were seven separate 
infringements, and the minimum amount of $250 was the least that could be 
awarded in each, 
"Mr, Justice Van DeVanter said, p. 106: 
"seesesee.ssthe Court's conception of what is just in 
the particular case, considering the nature of the 
copyright, the circumstances of the infringement and 
the like, is made the measure of the damages to be 
paid, but with the express qualification that in 6very . 
case the assessment must be within the prescribed limita- 
tions, that is to say, neither more than the maximum nor 
. _ less than the minimum, Within these limitations the caram 
ss ss Gourts discretion and sense of justice are controlling, = 
sss But At hae not discretion when proceeding under this = 
eee gO © 2 0 eae 


ry under this on 7 7 
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The plaintiff offered no evidence of actual damage, and on 
this point the court said, p. 103: 
"The record, while showing that the plaintiff was 
damaged by the infringing publications, does not show the 
amount of the damaces, a matter which is explained by 
undisputed testimony to the effect that the damages could 
not be estimated or stated ‘in dollars and cents, or in 
money’, On this point the Circuit Court of Appeals aptly 
said 'The plaintiff's damages rested in the injury to his 
Morehouse contract, and in the discouragement of and the 
ge tendency to destroy his system of business.' To make any 
accurate proof of actual damages was obviously impossible." 
This authoritative statement of the Jaw renders a detailed discussion 
of the cases in the inferior courts superfluous. The test of damages 
within the prescribed limitations is simply the court's idea of what 
is just; and the court is expressly relieved by the terms of the 
statute of any apprehension that in awarding demazes in an amount 
not specifically proved or not supported by any evidence whatever it 
is enforcing a penalty. The statute specifically says that such 
an award shall not be a penalty. In the opinion filed in this-case 
on September’ 16, 1927 by Judge Lowell, the court denied the defendant's 
motion to dismis, because the suit was one to recover a penalty, saying: 
"The first motion is denied, The statute specifically 
provides that damages aklowed by the court shall not be 
regerded as a penalty." 
citing the Westermann case and Turner & Dahnken v. Crowley, 353 Fed. 749, 
Applying the tests laid down by Mr. Justice Van DeVanter in the 
Westermann case to the facts in the case at bar is a matter peculiarly 
within the discretion of the court, who has seen and heard the witnesses 
and is wholly familiar with the situation, 
Under the heading "Circumstances of the Infringement" the court 


will of course have in mind the interview with Mr. Jenkins on the morning 


of the llth in which the reporter Thompson was told he could not have 
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the article until the 25th, followed by a telephone message to the 
same effect from the plaintiff and received by Mr. Dunn, editor of 
the Post, notices printed by the defendant in its own paper showing 
that it knew all about the release date, the written notice sent by 
the plaintiff, thé expedition of Thompson to Concord, the methods 
he adopted in obtaining from the night watchmen of the Rumford Press 
@ copy of the article, the fact that the copy he obtained was plainly 
paces from the Atlantic Monthly, the exceedingly great news value of 
the letter, the disruption of the plans for publication by the plaintiff 
and by Governor Smith, the apparent breach of faith with the newspapers 
of the country, and the arrogant expressions of self-satisfaction 
appearing in the Post editorial replying to a caustic editorial in 
the New York Sun, beginning with the words “Our eminent contemporary, 
the Sun, must be quite annoyed at the ‘clean beat' administered by the 
Daily News of New York and the Boston Post", In this connection the 
court will also consider the evidence of damage to the Atlantic given 
by Mr. Sedgwick and Mr, Jenkins, and also applicable on the question of 
actual damages. The emount stated by them was not less than $50,000, 
The reasons for their opinion were carefully and fully stated, ‘This 
point will be further discussed hereafter, The limits fixed ey the 
Act are one dollar a copy, or $400,000. 

In the event that the court finds that notice was not received, 
but grants the said ruling, then the maximum limit can not be less 
than $150,000, that being the minimum number of copies which were 
printed by the defendant after the telephone conversation between 
Mr. Dunn and Mr, Hill. A considerably larger mmber was printed after 
the talk between Mr, Sedgwick and Mr, Richards, _ In addition, there 


a 


is the destructive effect of the defendant's action on the good-will 
of the Atlantic, its relation with newspapers, advertiserssand sub- 
scribers, the sending out of upwards of 36,000 postal cards explaining 
the matter, the expenditure of about $3600 in advancing publication 
to meet the emergency. All of the newspapers in the country except 
the Post kept faith with the plaintiff and with Governor Smith except 
eleven, which copied the Post publication, and were blameworthy in a 
far less degree, 
The following is a list of all of the cases in which "in lieu 
of" provisions kyve been considered and known to us. 
Woodman v. Lydiard-Peterson Co., 193 Fed. 67 (C. C,. Minn, ) 
Mail & Express Co. v. Life Pub. Co. 193 Fed. 899 (C.C,A.3nd) 
F, A, Mills v. Standard Music Roll Co., 233 Fed. 849 (D.C,N.J,) 
Westermann v. Dispatch Printing Co., 333 Fed, 609 (C.C.A. 6th 
S. E, Hendricks Co. v. Thomas:Pub. Co. 343 Fed. 37 (C.C.A.3nd 
Sener v. Detroit Times Co., 347 Fed. 687 (D. C. E, D, Mich.) 
Turner & Dahnken v. Crowley, 253 Fed. 749 (C. 0. A. 9th) 
Waterson etc, Co. v. Tollefson, 253 Fed. 859 (D.C.S.D, Cal. ) 
Campbell v, Wireback, 269 Fed, 372 (c. C. A. 4th) . 
No-Leak-O Piston Co. v, Norris et al,, 277 Fed. 951 (C.c.A. 4th) 
Wetmark & Sons v, Pastime Amusement Co., 398 Fed, 470 (D.C.F.D.S.C.) 
| Aff, 2 Fed (32) eet? C, A. 4th) 
Witmark v. Calloway, 22 Fed. (3) 418 (C. C, =. D. Tenn,) 
Weil on Copyright, pace 468. . 
In Campbell v, Wireback, $4,000 was awarded for 4,000 infringe 
ments of copyrighted pictures, 
In Hendricks v. Thomas Publishing Company, 23800 infringing 
copies were published, The award was $2500, and an attorney's fee of $2500. 
In the alternative, that is, in the event that the court awards 
actual damacses and profits unier said Section 25 and does not award "in lieu 
of" damages, we direct the attention of the court to the following con- 
siderations: 


The value to the Post of the publication of thig article was 
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estimated by a competent expert from New York, Mr. Graves, at not 
less than $10,000, and by Mr. Sedgwick at not less than $15,000. 
This plainly constituted a profit to the defendant within the meaning 
of the Act, and was clearly part of the damages to which we are 
entitled on this theory of the case. The defendant did not see fit 
to offer any evidence on damages, and the result of that is that 

the defendant is in the position of not wishing to dispute the 
maximum amount testified to by the plaintiff's witnesses, namely, 
$15,000. This is due to the admitted importance of the letter 

as an item of news, The court will therefore, we think, have no 
hesitation in finding the profits to the Post to be not less than 
$15,000. In addition, we are entitled to actual damages in the 

sum of $3600. None of the items were disputed. 

A suggestion was made that these damages did not flow directly 
from the act of the defendant, but we do not anticipate that this 
proposition will be seriously urged. It is without any merit whatever. 
In addition, there is the damaze sustained by the Atlantic, not sus- 
ceptible of proof in detail, but @ proper subject of expert testimony, 
and testified to by Mr. Sedgwick and Mr, Jenkins as not less than 
$50,000. 

Damage to the good will and reputation of a magazine 
may well be sustained although @ particular issue sells better ~ 
than usual, The court will recall that Mr. Jenkins testified to 
the sharp drop in May 1937 renewals, We ask the Gourt to find 
that the plaintiff sustained substantial "actual" damages in 
addition to the profits gained by the defendant and the "out-of-pocket" 


oak 


items aggregatine $3,600 in the event that the Court awards 
damaces on this basis. 


Respectfully submitted, 


Lloenaglfirrcp : 
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UNITED STATES OF AMERICA. 


DISTRICT OF MASSACHUSETTS. 
IN THE DISTRICT COURT. 


IN EQUITY, No. 2812. 


ATLANTIC MONTHLY COMPANY 


Ve 


POST PUBLIM ING COMPANY. 


BRIEF SUBMITTED ON BFHALF 
OF THE PLAINTIFF. 


THOMPSON, SPRING & MEARS 
1133-1139 TREMONT BUILDING 
BOSTON, MASS. 


ELDER, WHITMAN, WEYBURN & CROCKER 


PEMBERTON BUILDING, BOSTON 


CABLE ADDRESS 


TELEPHONE a. Grenwer™ 


ie May 17, 1928. 


Hon. Elisha H. Brewster, 
United States District Court, 
Post Office Bidg., 
Boston, Mass. 
My dear Judge Brewster: 
| On March 19th I argued before you a 
motion in the case of the Atlantic Monthly Co. v. 
Post Publishing Co. that the case be put on the 
jury list. You will recall that Mr. Spring argued 
that it was an equity matter and he has gotten an 
assignment on it for Judge Morton to hear the case 
as an equity case May 24th and 25th. 

I rather assumed at the time of the argument, 
in view of the intimation by Judge Lowell on an earlier 
motion, that you would overrule this motion, leaving me 
to my rights, and I believe I told Judge Morton of the 
pending motion. 

I am therefore calling the matter to your 


attention. 


Faithfully yours, 


Es Pe PG: She 


DISTRICT COURT OF THE UNITED STATES 
DISTRICT OF MASSACHUSETTS 
In Equity 
#2812 
ATLANTIC MONTHLY COzPANY 
Ve 


POST PUBLISHING COMPANY 





BRIEF. 





In amplification of the memorandum brief, 
the following is submitted: : 
The Circuit Court of Appeals in New York 
lays down the law as follows: te | 


"But in view of the fact that the law 
of cgpyrish’ is a creature of statute, and is 
not declaratory of the common law, and that it 
confers distinct and limited rights, which did 
not exist at the common law, we are constrained 
to hold that it must ie ) strictly construed." . 
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The copyright acts are intended to protect 


authors not publishers. 
é Cop richt 
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There appeare to be so little difference 
between the partics on the facts that the questions 
for the Jourt are very largely questions of law in the 
interpretation of the U. SG. Gopyright Act. 

Of the various questions of law involved there 
are two of major importance: 

I. Did the plaintiff heave such a transfer 
by Gov. Smith as to entitle it to register it for copys 
right and to bring this suit? 

Il. If there was a proper transfer, did the’ 
Plaintiff make such a publication as is required by the 
eopyright law? 

: As to the first: 

The U. S. Constitution, Art. 1, §8, gives 
protection to the passers The statute ($8) extends 
it te the "proprietor." 

The plaintiff is not the "author." Neither 
is it the “proprietor ." ie At moat it is a licensee and, 


ad such, has no ight or Power to. h Serstight- 





ry rg 






Bet od =e was carly dscusood by tis court. 
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In Parton v. Prang, 3 Cliff. 537, this Court speaking 


through Mr. Justice Clifford, then on Circuit, said: 


"Beyond doubt, the right of first publication 
is veeted in the author; but he may sell and 
assign the entire property to another, and if he 
reg so) assignee takes the entire property.” 

p. 5. 


and earlier in the opinion: 


*if the sale was sn absolute and unconditional 
one, and the article was absolutely and 
i delivered to the purchaser, the 
wh ro in the manuscript or picture passes 
o the chaser, including the rizht of publication.*® 
(p. 550 


In a later case, Pierce etc. © v. We = 
73 Fed. Rep. 54, Colt, J., speaking for the Circuit Court 
of Appeals, says: 


"Copyright, under the statute, is the ance 
Dub ‘ a literary or artiatic work. ** 


n tne case of a bOOk, map, engraving or photograph 
it is commonly published in multiple form." (p. 5 


Gf. also Hoar, J. in kee 
In * ¢g 7 
Townsend, J. gives his definition: 
~ *By *proprietor' in this statute, is intended 
the person who not only obtains the right te physical — 
possession of the painting, but the comrzon law rights 


of publication | or preventing publication witak peiang 
to the author.* 






"The word ‘proprietor* He the fourth secihen 
must praotically have the same meaning as ‘1 
* in the first section and was desi to 
give to the legal assignee of any percent digt aces ara 
a ted ‘aed = a si hci in ane son trang Narr 
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decisions in specific cases on specific facts. The 
facts here are that Gov. Smith intended the widest 
possible circulation of his reply. He yielded to Mr. 
Sedgwick the right to gimultsneoug publication in the 
Atlantic with every newspaper in the country ~ and that 
was all. The correspondence, we say, created a license 
only and did not amount to such an assignment as to 
constitute the plaintiff a proprietor. 

There are two leading cases: 

In Public Ledger Co. v. Post etc. Co., 294 Fed. 
Rep. 430, €:C.A., Ambassador Gerard agreed with Mr. Curtis 
for serial publication of his book in The Ledger. The 
Ledger “oopyrighted" and sued the defendant for infrinze- 
ment. The bill was dismissed because the Ledger had no 
authority te copyright. Judge Sanborn cites several 


specific cases in. support, which please see as to the facts. 


In Publig Ledger v. Yo: 275 F 
Rep. 562, the plaintiff had a contract with the London 


Times for certain articles which it endeavored to copy=- 
right. The bill was dismissed on the ground that the 
contract gave ‘no authority to copyright and was not so 
‘Antended. This decision was affirmed on sppeal, 279 Fed. 


; + and certiorari was denied in ae aeremnen 
. In a late case, 


| Aaa ‘the Court saysi | 
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“But the better view is that such limited 
grants operate as licenses, and not as technical 
assignments .* 

fhe distinction between an assignee and a 

licensee and the inability of the latter to sue for 
infringensnt is settled in patent law. 

Yaterman y. Mackenzie, 138 U. S$. 252, 258. 

PF i o 6 Ve. ’ i 4% 2 s 8, 

and a license under the copyright law has been said to 
be analogous to one under the patent law. 
ad Vv. ls, 292 Ped. Rep. 9, 6.0 

"Less than sesignment of the entire copy=- 
right cannot carry the causes of action (if the 
right is invaded) which the act accords to the 
author or assignee," Mayer, J. in 

ew Fict « Co. v. Star Co., 320 Fed. Rep. 394. 
The right ef anyone but the author to secure 
copyright is "derivative and secondary" and such a one 
“must therefore show that he is the grantee of the author's 
rishts.* 


v. Ledere 74 oC 





» per Addison | 
Brown, J. 
one ef the qualities of absolute ownership in a 
work 1s that the author or proprietor has the right to 
withhold it from publication if he so desire. The Atlantic 
 gowld not do that. Under the correspondence it was bound 
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"The distinction between an assignment 
and a license is that by the former the 
ownership of the copyright is vested in the 
assignee while by the latter the licensee 
acquires the privilege of publishing but 
no proprietary rights in the copyright.* 

. Press Asan. v. Da etc. Co. x 


Rep. 766, 768, ¢.¢.4, 
The rule is the saze in Sngland. 


Jmeas _v. Cooke, 13 Ch. Div. 872, Fry, J. 
de*s Husic : 7 Ch. S51, C.A 
Shether the arrangezent between Gov. Smith and 
the plaintiff amounted to such an assignment as warranted 
the claimed copyright ise tested by the answer to the 
inquiry whether the plaintiff had the right to prevent 
publication by Gov. Smith. This is the test laid down 
by the Court of Appeals in New York in 
: ve De # 7H. Y. 532 
. If it should be claimed that the plaintiff is 
a trustee of the copyright for Gov. Smith, it is to be 
noted that Gov. Suith in his deposition makes no such 
Claim and the bill ie not framed on that basis. It makes 
a personal claim for damages to the plaintiff itself. 
The bill therefore has no standing upon that ground. 


— Wt FOF L3 Co St : L004, 
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In this laet nemed case it is pointed 
out that an agreement to convey an article not 
then written can not operate to convey the title 
to the article whines written. In the present case 
the arrangement with the plaintiff, whatever ite 
legal effect, was before the artiole wae written. 

The jurisdiction of the Court depends 
wholly on the statute and the burden is on the 
plaintiff to establish it. 

¥.% ate Fed, Re 2h, & 

There is one situation in which a licensee 
may perhaps sue if all he secks is an injunction, if 
he may be said to be a "party aggrieved," (see section 36) 

but the remedy under this section ie limited to an injunction 

and does not extend further. This action was allowed to 
am equitable owner. 


Brown Music Co. ve Fowler, 290 Fed. Rep. 731» 
S61 ¥. ex Fed. | 


3 These cases indicate, however, that the plaintife 
must have a greater interest than that of a mere licensee. 
| in any event the author should be joined as a 
party plaintif?. 
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PUBLICATION. 


The second point raises the question whether 
there was such a publication by the plaintiff as will 
support a copyright. we say there ms not. 

Publication is the foundation stone of copy= 
right (section 9 of the act). 

Publication of the pamphlet is claimed on 
April 8. By an amendment to the bill a new copyright 
of the magazine is set up by publication on April 16. 
®e say there was no publication in either case before 
registration (see $12). 

The question here is what constitutes 
publication. 

While the act does not define publication, it 
does define “date of publication" as the date 


*when s of the first sprog ae edition 
vere pisced » Bold o r publicly ¢yetsibated 
by the proprietor of the copyright. 


Cf. also the interpretation by the copyright office in 
rules 25, 34 and 39 (cf. rule 3). ‘The Snglish and 
Canadian copyright ects define publication ae “the issue 
ef copies to the public." This merely states the common 
law. 
ee e “the Supreme Court quotes with aypenere the 
2S eee definition in Slater: 


x 


as hp "It is si Seeviananied rule that | 
—  gtitute publication there must be such a Sah 
SeeeR th oh MURR disseminat — bo the sieoas ‘od ea oe 
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as to justify the belief that it took place 
with the intention of rendering such work 
common property ." 


2 [i v3 usister 7 U. 5S. at 299. 


Judge Putnam in Ladd y. Oxnard, 75 Fed. Rep. 
at 730,quotes Coppinger to the same effect. 


Judge Colt in Pieree eto. Co. v. Terckmoister, 
73 Fed. Hep. 54, says: 


*It is the published book, or the book 
which is made public by offering for sale or 
otherwise, which must contein the notice. A 
book is published in multiple formu." 


Judge Hoar in Keene v. Ximbell, 16 Gray at p. 550, 
says: 


*An unqualitied publication, such as is made 
by printing and offe: for sa dedicates 
the contents to the public, except eo far as pro- 
tection is continued by ‘the statutes of copyrizht." 


Judge Townsend says in Zerckscister v. Am. 
* oa ¥ Ge ¢ * ‘ * 24% 
"Publication of a eubject of copyright is 


-effeoted by its communication or dedication to 
the public." 


Judge Shipman in Falk y. Gast Litho. So., 
54 Fed. Rep. (C.0.4 +) at bp. 893, snys: 


"Tae statutes refer te a published 


edition, which is an edition offered to 
ihe public foxy sale or cicesintion 


Judge Hough ta gaky.sual Ohm Sony, cavern, 
212 Fed. Rep., says on pe 303% 


"TF there be such a dissemination of ee 
thing under consideration among th aa 
intention oi belief that Pe Geee sh oe 

ntent of. ‘rendering the work common Property, 
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then publication occurred.® 


Ir. D'Gie v. Kansas City Star, 94 Fed. Rep. 


840, the Court says of publication: 
"In copyright it is the act of making 


public a book; that is offering or communicating 
it to the public by sale or distribution of 


Sopics." 
In Crowe v. Aiken, 2 Biss. 208, Judge Drumnond 
says (p. 211): 
*It is conceded that it would be lost by 
any BE oh MELA AOR O° the play by the 
proprietor which could be regarded as a dedicat ion 
So the pudlic- 


So also Grigsby v. Breckinridge, 2 Bush (ky .) 


—e p. 488, where the Court says: 





"Publication by the author bs Seees then 
before the os blic eye by printing or multiplied 
copies in writing. 

So the New York Court in Palmer v. De #itt, 


47 U. ¥. 533, where it is said: 
and ableuine fot Wise meek a Beticaniaaee 
(to the public).(p. 543) 
To the sane effect see: 
Drone on Copyrisht, p. 291). 
Weil on Copyright, p. 157 ($401). 
The reason for this is obvious. Congress 
offers the protection of the law to the author in con- 
eee - aideration ef his giving his work to the world for | 
ae "public use. This creates @ real Seer ote Ne 
one i: aa and author.* | 
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This has been so held as to patents. 


Grant'v. Raymond, S$ Pet. 218, per tarshall, C. J. 
and the same reasoning haa been applied to copyrights. 
Vv: 242 - Hep. . 
ato: Peters, & Pet. at p. & 
$v. Hart, Fed. Cag. Bo. 1692 
Yow what dogs the plaintiff claim constituted 
(4ts publication? As to the pamphlet, a clerk went through 
the form of celling the plaintiff's treasurer one copy for 
ten cents, which was entered on hie books. This copy he 
took nome and read to his family and counsel. In addition 
it mailed two copies to the Library of Congress. . 
The sale to the treasurer was evidently not 
“intended as 2 “general”, but rather a restricted or 
*limited*, publication and so does not satisfy the 
statute. 3 ; 





134 Fed. Rep. 321,325, 
where Tésnsend, J. says: Be 
“The distinction ie in the limit of circulation. 
If limited to friends and acquaintances, it would not 
be a eet ESe aoe but ad goneral and not so limited, . 
So far as the deposit of copies being @ publication, 
any donk doctrine reste on @ remark of Judge L. Hand in 


bie in 2 later case he 
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expressed his doubt as to the soundnegs of that 
etatement and poilated out that the decision in the 
earlier case rested on an unrestricted sale of a 
scopy to a music dealer. 


Mittenthal v. Berlin, 29) Fed. Rep. 714. 


The Court clearly misunderstood the reason 
for such deposit. In gheaton v. Peters, 8 Pet. at p. 665, 
the Court suggests that the deposit of the book “may be 
important to identify it at any future period." In 
HO~Leak-O 2 Co. v. Norris, 277 Fed. Rep. 95], the Court 


regarde it of no importance that the deposit was made 
before publication. : 
Publication did not become the cornerestone 

of copyright until 1909. Before that eopyrizht depended 
on compliance with certain formalities, one of #shich was 

a deposit of copies either ‘before publication (act of — 
1790, 33) or "within three months from the publication" 
(Act of 1831, §4) or “within ten days from the publicstion" 
(act of 1870, $90) or "not later than the day of 
publication” (sot of 1891, $4956). 

__- Im case of books published abroad “within thirty 
“days after the publication of such book in a foreign | 
country" (Act of 1905, $4952). 
| See also the Louleiana peramaee + Expost thon 
net of 1, og | 


a ‘ Ree 
Ne ee in he 
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The Act of 1790 provided not only for a 


deposit in the office of the clerk of the District 
Court, but also (§4) called for a deposit of a copy 
with "the Secretary of State te be preserved in his 
of fice! within six months after the publishing thereof. 
By the Aot of 1846, 310, delivery of an 
additional copy wae directed to the Librarian of the 
Smithsonian and te the Librarisn of Congress, for the 
use of said libraries, but this had nothing to do with 
copyright (Drone, p. 265). 
By the Act of 1865, 33, forfeiture of copy- 
‘Right was declared when copy was not deposited with the 
Librarian of Congress as required by the Act and no 
delivery was made within one month from the demand by 
_ the librarian, which demand he was to make within twelve 
months from publication. 3 
| By the Act of 1867 a pensity of twenty-five 
dollars was imposed for faiiure to deliver a copy. 

The earlier Colonial Act of Massachusetts was 
equally Solicitous for its library. See Massachusettes 
Act of 1783 calling for the delivery of two copies to the 
Harvard Library. 

The English Acts have required the delivery 
of coplan act way to the British Museum but to four 

_ @gllege libraries (Drone, p. 277). “The French law 
Si requires two copies to be given to the "Bibliotheque 
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It seems to us conclusive, however, that 
the present act calla for the deposit of copies after 
publication (712), which clearly meane that the deposit 
itself can not constitutes publication particularly as 
by $13 @ penalty is imposed for failure to deposit. 

: As to the amendment to the bill setting up 
copyright in the Atlantic Yonthly, the only publication 
Glaimed is deposit in the mails of the “two copies’ and 
also ef other copies addressed to parties at distent 
points which could not possibly be delivered before the 
set date for dublication (Apr. 25) and with these was 
sent a restrictive notice not te publish before that date. 
This clearly does not constitute publication on April 16. 

Drone say2, P. #915 | 

“here the publisher makes init acini of 
copies to other booksellers, sith instructions not 
to sel] until a specifieitine, publication will not 


take place until the copiea are exposed for public 
eale." 


Of. Caird v. Sime, 12 °A, C. at 344 per L'd. Sateon. 
| | HAQES. 

The Bill in 27 sete out certain actual damages 
which are capable of exect ascertainzent. If the plaintiff 
is to rely on this allegation in ite proof, it can not also 
invoke the provision im $25 of the Act giving the Court 
disoretion to assess danages "in licu of actual damages .* 

We submit, therefore, that if the latter. is open to it 
, ca aes its a BALL at should | be called on to elect ; watch method. 
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y of ascertaining damages it will stand on. It should 
not be permitted to use its legal shotgun to "hit it 
if it is a deer and miss it if it is a cow." 

Under this discrsetionsry provision no Court 
has yet allowed damaces in the absence of evidence 
that real damage cocurred. In this case ve submit 
that no damage occurred. The plaintiff had no exolusive 
Tight as all newspapers were entitled to publish 
simultancously and many did. Further, the plaintiff, 
instead of losing circulation, was able to issue a 
supplementary edition of twenty-five thousand copies 
of the magazine. In any event a loss on the magazine can 
not be carried back to the pamphlet of which there were 
no public sales. 

We submit that the rule is as stated in 
doodward vy. Lydiard Go., 192 Fed. Hep. 67, to the effect 
that: 

“It can not be possible thet, where the 


Court is of the opinion that there were no 
damagea at all, it still is bound to sliow 


$250, and that where the Court is of the 

opinion that it would be a matter of injustice 

to allow even G1, it would be compelled by law 

to allow $250. Some other construction must be 
given to that provision. I think that it means 
that where the Court ie satisfied that there are 
substantial damages, but the evidence is incomplete 
or is insufficient so that the Court can not 
determine what the damages are, then it may allow 
them on that basis. ** ‘The law is not to be used 


oppressively." 
| 3 The Circuit Court of Appeals in New York has 
given an elaborate analysis of this discretionary pover 
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of the Court to award damages. 
cks v. Ce. 2 Fed 37. 


"Tr age words present no difiiculty in 
interpretation. ‘Actual’ means ‘real’ as 
opposed to 'nominal'. It means ‘existent’ 
without precluding the thought of ch 
(178 U. S. 383 111 U. 8. 215). ‘In lieu’ 
means in pleece of the thing modified by the 
quoted phrase. Therefore what the plaintiff 
ia entitled to ask of the Court in its discretion 
ig something in the place of his real « i. ©. 
legally existent and legally ascertained damages.” 


See Mills v. Standard Co., 223 Fed. Rep. 849 
"no actual damage". 
The Supreme Court has incidentally diecussed 
this provision in 
Westerman Co. vy. Dispatch Co., 249 U. 3-100. 
fhe point at issue in that case was whether, 
®sotual damage" being conceded which could not be 
definitely ascertained, there. should be an aasesement 
for each of several infringements or one for the lot. 
The damazes claimed by the plsintif? | 
“rested in the injury to his Korehouse contract 
and the discouragement of and the tendency to. . 
destroy his system of businesa.” (pp. 103<4) . 
The Morehouse contract was an exclusive license from 
the plaintitf for the locality where the infringement 
took place. ae 
On this basis, and with evident reference to 
_ the facts of the case, the opinion lays dow this rules 
“the Court's conception of what is just in the 


particular case, considering the nature of the 


- eopyr the © Yingement 
bias 5 g de’ . ats yn . ‘s a a : me 
; F otk ere oe -\ pea on 
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The Court cites at length from its earlier 
decision in Brady v. Daly, 175 J. 3. 148, where the 


Court in discussing this provision says: 


"This means all the damages which are 
the direct result of the wrongful act." . 


There are numerous reported cases to which 
we Gan refer the Court showing that the amounts awarded 
under this section (25) have been very moderate. 

it is clear from these cases that the Court 
is not justified in penalizing the. defendarit sinply 
because it does not approve ef the way in which the 
infringement took place. The statute (525) says that 
the eum awarded “shall not be regarded as a penalty." 
These words were evidently used beosuse the earlier 
acts provided distinctly for a penalty. Aot of 1790, 
$2, fifty cents a wheet. Act of 1802, one dollar a 
sheet. hot of 1821, §6, fifty cents. Act of 
March <, 1355. 

OTICg. 
The plaintiff will endeavor to introduce 


evidence of notice to the defendant of the copyright 

before the infringement occurred. It is clear that an 
innocent int singer ie ejuslly liable with one with full 

So aasiany and the only purpose of such evidence is to — 

. inflame the mind of the Court to award a damage where | 

idea = damage exists or to increase the ¢ award over what 





(18) 


“The authorities are clear that the question 
of knowledge or intent does not enter into con~ 
sideration upon the issue of infringesent." 


Rorrieon v. Pet e, 87 Fed. Ren. 330 x 


Altman v. New Have 2 Fed 





In this last named case the Court says: 


"It is seldom that a tort, as this is, 
depends upon the purpose of the wrongdoer." 


This is meade clear from the act shere din 


eriminal proceedings knowledge is casential (228). 


The single case where notice affects the 
damages was introduced by the Act of Aug. 64, 1912, 
applying to motion picture infringements 


“after the actual notice to a defendant, 
either by service of procese in a suit or 


other eriiten notice served upon him.* 
It clearly appears from the reporte of ths 
Committees of Congress that this phrase was to apply 


Only to motion pictures. 


See report of Resister of Copyrights for 1913, 


where these reports. appear showing that no sheng: in 
the general law was intended. 

mn In reporting the bill the chairman in the 
_— Hoase stated: ae nth 
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pains and penalties as the law reads at 
present ." 


Conc. Rec. c : sesa. 29 

In any view, however, there ig no pretere 
that there was any service of process in a suit upon 
the defendant or thet there was any written notice 
Served upon it. 

The term serve is well understood in 
copyrignt law. The rule adopted by the Supreme 
Court for the practice under this section (25) 
uses the word *serve* in its usuel signification 
of 2 formal service by Marshal or authorized agent. 
gee mules, 5, 7 and 8. Thus Baldwin's Century 
Edition of Bouvier's Law Dictionary, p. 1105, defines 
“serve” as “to deliver with judicial effect; to 
deliver so as to charge a party, in lag, #ith nisi’ 
delivery .* 
| See also the other law dictionaries: © 
35 Gyo. 1432, shart 783 Black, 1078 
Gyolopedia, 932. Seu Byrne _(Sngz.) 809. 
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Soceee | OQhe President of the Anited States of America. 


To POST PUBLISHING COMPANY, a corporation organ- , 
ized under the laws of the Commonwealth of Massachusetts and 


having its principal place of business in the City of Boston, 


A 
“ ‘d 
F 


SA — £ 
So *Hpad € wet 


, GREETING: 

FOR CERTAIN CAUSES, offered before the District Court of the United States of 
America, within and for the District of Massachusetts, as a Court of Chancery, We command 
and Strictly enjoin you, laying all other matters aside, and notwithstanding any excuse, that 
you personally appear before our said Court at the office of the Clerk of said Court, in Boston, 
in said District, on or before the twentieth day after service of this subpoena, and then and 


there file your answer or other defense to a Bill of Complaint exhibited against you in our 
said Court, wherein ' ATLANTIC MONTHLY COMPANY, a corporation duly 


organized under the laws of the Commonwealth of Massachusetts 
and having its principal place of business in the City of 
Boston, County of Suffolk in said Commonwealth, and a citizen 


of said State and of the United States, 


is/apexPlaintiff and you are Defendant ; and 
to do further and receive that which our said District Court shall consider in this behalf. 
And this you are in no wise to omit, under the pains and penalties of what may befall hereon. 
And the Marshal of said District of Massachusetts, or his Deputy, is hereby commanded 
to make service of this subpoena and to return the same with his doings thereon into the office 
of the Clerk of our said Court on or before the twenty-seventh 
day of May , 192 7 


Wirness, the Honoraste JAMES M. MORTON, Jr., at Boston, this seventh 
day of May , A. D. 1927, in the one hundred and fifty-first 
year of the Independence of the United States of America. 


ALLE 2 ner 


MrmorannuM.—The defendant is not required to be present in person on or before the twentieth day 
* after service, but is required to file his answer or other defense in the Clerk’s office on or before the 
’ twentieth day after service, excluding the day thereof, otherwise the bill may be taken pro confesso. 
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“~Unrrep Staves or AMERICA 
> 8s? Boston, May Tas 127 5, 
MASSACHUSETTS DISTRICT — e 
I hereby certify that I have served the within subpena bxupon the within-named 
Post Publishing Company,by giving in hand to William A. Grozier,Business 
Manager, of the said Post Publishing Company,eand in charge of its buséness 
thereof, at Boston,in said District, a true and attested copy of the within 
@ubpoena. : 
; ; William J. Keville,U.S.Marshal. 
Miele een VA ee h $6 , ’ 
Front ‘ OF e ee fa ond eputye 
A cee ee | ' : 
United States Marshal. 
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DISTRICT COURT OF THE UNITED STATES 





District of Massachusetts 


Equity No. 2812 


Atlantic Monthly Co. 
vs. 


Post Publishing Co. 


( EEE Hop. 
MORTON, J. This is a suit to restrain infringement 
of copyright and to recover damages and profits or, in the 
alternative, an award in lieu of damages under Sec. 25 of the 
Copyright Law. It was fully heard in open court both on liability 


and damages. The facts are as follows: 


The article in question was an open letter from Alfred E. Smith, 


Governor of New York, to Charles C. Marshall, in reply to an article 
by Mr. Marshall which was published in the April 1927 number of 

the Atlantic Monthly. Mr. Sedgwick, the editor of this magazine, 
being interested in the candidacy of Governor Smith for the 
Presidency, conceived the idea that it might be advisable for 
Governor Smith to meet publicly the objections to his candidacy 
based upon his adherence to the Roman Catholic Church. The 
discussion was inaugurated by the publication of the Marshall 
article which opened the door to a reply by Governor Smith. The 
article in question was prepared by Governor Smith and his advisors 
for that purpose. He took no part in the arrangements fox its 
publication. The entire matter of publicity for it was turned 
over by him to Mrs, Moscowitz. She communicated with Mr. Sedgwick, 


& 
" re Mes Ure Jenkins , the treasurer of the Atlantic Monta and with 8} 2 ite 





from the usual contribution; that it was not merely a magazine 

article, but also political "news" of the most important 

character, for which the widest possible publicity was desirable. 

Under the circumstances, Mrs. Moscowitz agreed that the Atlantic 

Monthly should have the initial publication; but she carefully 

stipulated that concurrent therewith the reply should be given 

to the entire press of the country with full rights to wepublish 

it, with or without giving credit to the magazine, - a 

stipulation which was fully accepted and agreed to by those 

representing the plaintiff. Mrs. Moscowitz! testimony as to 

the understanding under which the manuscript was delivered to 

the Atlantic Monthly is not contradicted, and I see nothing 

unreasonable or improbable about it. I accept it as stating 

in substance what the arrangement was. 

The plaintiff promptly on the receipt of the manuscript 

made public announcement that Governor Smith was to publish 

in the Atlantic Monthly a reply to the Marshall letter. ‘There 

was great eagerness among the newspapers to get copies of the 

reply for publication. The parties concerned were aware of 

this, and anticipated that efforts would be made to obtain the 

article surreptitiously; and they adopted such precautions as 

occurred to them to prevent it. As soon as the article could 

be put into type, after the receipt of it by the plaintiff, three 

copies were made from galley-proofs bearing notices of copyright. 

One of these was then sold outright for ten cents to Mr. Jenkins, 

treasurer of the Atlantic Monthly Company, and the other two 

were filed with the Register of Copyrights. This took place 

on 8 April 1927, ana is the copyright | relied on in the bill | 
Matec” * as originally filed. Following this, the article was put | . = 
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newspapers as desired to publish it, which were to be provided 
in advance with copies to be released upon that date. These 
facts were widely understood. The defendant's newspaper, the 
Boston Post, carried an item under date of April 11th which 
stated them in substance. That the editors of the Post understood 
the arrangement as above stated, I entertain no doubt. 

About April 11th Mr. Thompson, a reporter on the Post, 
applied to Mr. Jenkins for a copy of the article, and was told 
that all the papers would have it for the 25th, and that no 
paper could have it for previous publication. Following this 
interview Thompson was sent by Mr. Dunn, city editor of the Post, 
to Concord, New Hampshire, where the Atlantic Monthly is printed. 
He there induced one Callahan, employed as a watchman at the 
printing-house, to obtain and deliver to him a copy of the 
article. _ Thompson knew that Callahan had no authority to do 
this. Wee proaseding was in utterly bad faith. The copy so 
obtained was turned over to those in-charge of the Post. They 
knew it had been obtained irregularly, probably fraudulently. 

It was printed in the Post, with some omissions of no legal 
significance, on Saturday April 16th, constituting the leading 
news item in the paper for that date. About 400,000 copies were 
circulated. This is the infringement relied on as the basis of 
the present suit. 

On the same day the first copies of the completed Atlantic 
Monthly containing the article were deposited in the mails for 
delivery at distant points, and copies of the magazine were duly 
sent to the Register of Copyrights in Washington. The copyright 
so obtained is set up by amendment to the bill. 

‘The first question is whether the copyright of April 8th 
oe ronan it ie puinek eh, on “two ds Selon eroentz., - Thea k thet 





At common law an author owned his manuscript, and could 
protect thefts of it as of other property. He also had the 
right to control the making of copies until he had released, 
or "dedicated" the work to the public. Printing for general 
circulation constituted such dedication; and thereafter the 
author had no control over publication of his work. It was to 
relieve that situation that copyright acts were passed granting 
to the author or proprietor a monopoly of the right of publication. 
Under the present Act this monopoly is obtained by publishing the 
article with a copyright notice thereon, and filing with the 
Register of Copyrights two copies of the best edition. 
I see no sufficient reason to disbelieve the testimony of 
Mr. Jenkins concerning the sale of the copy of the Smith article 
to him. I find that that sale was, as he says, absolute and 
unconditional, and that he was free to deal with the copy in 
any way that he saw fit. Both parties to the transation assumed 
that Mr. Jenkins would make no use of it adverse to the interest 
of the Atlantic Monthly; but this assumption did not form part 
of the contract. In making the sale the plaintiff's representatives 
relied on Mr. Jenkins' personal and financial interest to prevent 
him from using his copy in such a way as to harm the magazine. 
The copies filed with the Register are by statute open to the 
public. (Copyright Act, sec. 58). 
It seems to me quite inadvisable to introduce into the law 
of copyright refinements between so-called "colorable" sales, - 
whatever that may mean, - and bona fide ones. It will be better, 
I think, to take the law simply and directly and to hold that 
an absolute and unrestricted sale of a printed copy, especially 
| where accompanied by filing similar copies with the Register, i 
amounts to publication under the Act; and I think the decisions aa 
oe support this view. vidi tata ease | ae ay Net et Per we 





The facts of the present case are very like those in Stern v. 
Remick, supra. In Mittenthal v. Berlin, 291 F.R. 714, 

Judge Hand expressed doubt as to some of his expressions in 
the Stern case, but no doubt at all about the result. I do 
not see anything in Am.Tobacco Co. v. Werckmeister, 

270 see. 284, contrary to the decisions referred to. 

The other points urged against the validity of the copy- 
right do not require discussion. In my opinion the copyright 
was valid insofar as the statutory formalities are concerned. 

As to the plaintiff's proprietorship of the article: 

It was the intention of Mrs. incest, representing Governor 
Smith, and of the persons with whom she dealt representing 

the Atlantic Monthly, that the title to the article should upon 
delivery vest in the plaintiff, subject to the conditions stated 
in her testimony; and I see nothing in the facts which precludes 
giving effect to the arrangement as the parties understood it. 
It is not necessary that en an ee selling a manuscript to 

a magazine should do so by a written bill of sale. Delivery 

of it with the intention of passing title is quite sufficient. 
In this case, whether the transaction be regarded as a sale or 
as a gift, the delivery of the manuscript vested in the 
plaintiff not a mere license to print, as the defendant contends, 
but full and complete property in the article subject to the 
reservations or conditions referred to, and left the plaintiff 
free to deal with the article in any way which did not in fact 
violate its understending with Mrs. Moscowitz. The copyright 

of April 8th was not intended to be, and was not, contrary to 
the agreement under which the article was obtained. 

On all the evidence I find and rule that on April 16, 1927, 


. 
ean 


the plaintiff had a valid outstanding copyright on the article 
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an question, which was infringed by 


profits and tamneie against an strate of a patent cannot be. 


without notice of copyright. This was done with the full 
knowledge and consent of the plaintiff. The absence of such 
notice was not due to accident or mistake within the meaning of 
the Act. It was in accordance with the conditions under which 
the plaintiff had obtained the article, viz.: that once 
published. it might be re-printed in any newspaper with or 
without giving credit to the Atlantic Monthly, i.e., with or 
without notice of copyright. In my opinion the effect of the 
arrangement was that the plaintiff's exclusive property in the 
article terminated on its publication in the Atlantic Monthly 
and republication in the newspapers. I think that the terms 

on which the magazine procured the reply were inconsistent with 
further exclusive rights on the part of the plaintiff, and that 
the wide and general publication of it without recognition of any 
copyright, which was assented to by the plaintiff, amounted to 
an abandonment of the copyright even if it did not, as the 
defendant contends, invalidate it as a matter of law, - a point 
expressly left undecided under the present Act in Gerlack- 
Barklow Co. v. Morris, 23 F.(2d) 159, 163. C.C.A.2. 

At the time when the bill’was filed the plaintiff had 
therefore no existing copyright. This being so, it had no right 
to an injunction. The ne only equitable relief sought by the bill 
is the injunction. AS She right to it did not exist when the 


pill was filed, the oid nua be dismissed. It is like: a suit 


— a 


on a patent ween hat éxpired before the bill was brought. In 





all suits in equity for infringement of patents or copyrights 
the award of damages is only made as incidental to the equitable 
relief of injuction. Where the claim to such relief is not | 
established there is nothing on which to hang damages. "Our 
conclusion is that a bill in Sanahy for a peaked accounting of 





This is sufficient to dispose of the case; but in view 
£ of the possibility of an appeal it. is perhaps advisable, as 
I have fully heard the evidence on damages, that I make 
findings on that point, - although under the view which I 
take they are immaterial. 

There is a preliminary question of fact on this aspect 


of the case, viz.: whether the written notice dated Cir g& 





_——_ ~~ stating that the plaintiff owned 

the copyright in Governor Smith's article, reached the defendant. 
The Mlgimbetete. wdatimens is that this notice was mailed to 
everybody on a certain list, which included the defendant. 

There were several checks on the mailing, which rendered 
improbable inadvertent oversight. Skenq.ee testimeny suet Ehe 
notice was received by the Boston Herald, the Boston Globe and 
Now York’ Woolas he clitore of the Shrsetian Recta ter eam she 
Christian Science Monitor testified that they did not receive 

it. All persons connected with the defendant to whose attention 
the notice would have come in the ordinary course of business 
testified that they never saw it. The notices were mailed in 
sealed envelopes having the Atlantic Monthly return mark on them 
and bearing two-cent stamps. There is a strong presumption of 
fact, which has been judicially recognized, that such letters 
when addressed to a well-known person are almost always 

delivered to the addressée. Rosenthal v. Walker, 111 U.S. 185, 
193; Knickerbocker Life Ins.Co. v. Pendleton, 115 U.S. 339 at 345-6; 
Hand & Johnson v. Canada 5S. Line 281 F.R. 779 at 782-3. 





The testimony of some of the important witnesses for the 
defendant on this question is enkteion to but little weight. 
They were participants in the fraudulent procurement of the | 
article, and it is not to be supposed that sicein memories about es 
it are either diligent or trustworthy. I have a cae Sat We: K 
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to do so; and I accordingly find that the defendant received it. 

The next question is whether damages and profits should 
be awarded or there should be an award in lieu of damages under 
the statute. Under the finding which I have made the plaintiff, 
if entitled to do so, elects the latter alternative. Much 
evidence was introduced by the defendant on damages and profits. 
They are as ascertainable as in many cases of infringement. 

This being so, the award should, in my opinion, be made on that 
basis. 

The plaintiff as owner of the copyright was justified in 
going ahead on the assumption that its rights would be respected, 
and in arranging its business on that basis. The infringement 
rendered reasonably necessary a change of plans with respect 
to the plaintiff's May issue. The extra cost of this, amounting 
to about $3500., is recoverable if the plaintiff is entitled to 
‘damages. The plaintiff claims that the infringement interfered 
with its business in other ways and caused money loss to it. 

Mr. Sedgewick and Mr. Jenkins testified that this loss amounted 
to $50,000. It seems to me an altogether excessive estimate. 
The shrinkage in renewals for May was quite as likely to have 
been due to other activities of the magazine as to the infringement 
in question. The premature publication undoubtedly impaired 
confidence in the plaintiff's ability to protect its releases to 
the press, and in other ways caused it substantial damages. The 
amount of them is not easy to state, but I am satisfied that 
they were as much as $10,000.; and I accordingly should allow 
rane sum in addition to the $3500. above mentioned if I thought 
damages recoverable in this proceeding. 3 

As to profits: The plaintiff would be entitled to recover 
the profit which the defendant made by the infringement. eo) rs eee 


Bx fans on the sale of that LS choi of the aAySReDhe are not . ats 





I find that this amount was tne (etllens when the defendant 
made by the infringing publication — baoboig Oe ToL Darusgsecrd 
%L3S 007 i | 
The fact that damages cannot, for the reasons stated, be 
recovered in equity does not of course mean that they are not 
recoverable at law. The plaintiff may, if so advised, move 
Pha prcacat” = 
within thirty days to amend, thige bill e@ equtty into an action 
at law. Otherwise the entry will be - Bill dismissed, without 


prejudice, but with costs. 
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